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Court of Appeals of the District of Columbia 


No. 6176. 

Edward J. Parlton et al., Appellants, j 

i 

vs. 

United States. 

! 

i 

a Supreme Court of the District of Columbia. 

Criminal. Xo. 53528. 

United States 
vs. 

Edward J. Parlton, Alfred H. Smith, alias Hazel Albert 

Smith. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington], in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abo\4-entitled 
cause, to wit: 


1 Indictment . 

I 

Filed in Open Court Aug. 2, 1933. j 


In the Supreme Court of the District of Columbia,'Holding 


a Criminal Term, July Term, A. D. 1933. 


District of Columbia, ss: 


The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Edward J. Parlton and one Alfred Hj. Smith, 
otherwise known as Hazel Albert Smith, each latb of the 
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District of Columbia aforesaid, on, to wit, the ninth day of 
July, 1933, and at the District of Columbia aforesaid, feloni¬ 
ously, unlawfully and maliciously did burn and attempt to 
burn, a certain building, the property of the Robert Farn- 
ham Memorial Association, a body corporate; against the 
form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

LEO A. ROVER, 

Attorney of the United States in 

and for the District of Columbia. 

(Endorsed:) Criminal Xo. 53528. United States vs. Ed¬ 
ward J. Parlton, Alfred H. Smith, alias Hazel Albert Smith. 
Arson. Witnesses: Richard S. Doyle, Calvin H. Lauber, 
(diaries H. Kersev, Ravmond C. Roberts. A true bill: 
James A. Gibson, Foreman. 

2 Supreme Court of the District of Columbia. 

Wednesday, August 9" A. D. 1933. 

The Court resunles its session pursuant to adjournment: 
Mr. Justice Cox, presiding. 

# * * * * * # 

Come as well the Attornev of the United States, as the 

* 

defendants in proper person, each according to his recog¬ 
nizance and by their attorney Fred J. Rice, Esquire; and 
thereupon each defendant being arraigned upon the indict¬ 
ment the reading whereof he specifically waives, pleads not 
guilty thereto, and for trial puts himself upon the country 
and the Attorney of the United States doth the like. 

Thursday, October 26" A. D. 1933. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Gordon, presiding. 

**«♦**# 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case yes¬ 
terday; whereupon the said jury upon their oath say that 
each defendant is guilty in manner and form as charged in 
the indictment; whereupon each defendant is committed to 
the Washington Asvlum and Jail. 


I 
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EDWARD J. PARLTON ET AL. VS. UNITED STATES. 3 

Memoranda. 

October 31, 1933.—Kadi: Motion for New Trial 
filed. 

3 November 3, 1933.—Each: Motion for New Trial 

overruled. 

Supreme Court of the District of Columbia. 

Friday, November 10" A. Dt 1933. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Gordon, presiding. j 


Come as well the Attorney of the United Stated, as the 
defendants in proper person, each in custody of thjs Super¬ 
intendent of the Washington Asvlum and Jail and ibv their 
attorney Percy H. Marshall, Esquire; and thereupon it is 

demanded of each defendant what further he has to sav 

* 

why the sentence of the law should not be pronounced 
against him, and he says nothing except as he has already 
said; whereupon it is considered by the Court thatj for his 
said offense, each of the said defendants be takeiji by the 
Superintendent aforesaid, to the Asylum and Jail afore¬ 
said, whence he came, thence to the Penitentiary, as desig¬ 
nated bv the Attornev General of the United States, there 
to be imprisoned for the period of Two (2) years to Nine 
(9) years, to take effect from and including the jdate of 
arrival of said defendants at said Penitentiary; and there¬ 
upon each defendant by his attorney notes an appeal to the 
Court of Appeals of the District of Columbia, fjom the 
judgment of the Court in this case; whereupon tlj* Court 
fixes the amount of bond for costs on appeal at One Hun¬ 
dred Dollars or Fiftv Dollars in cash. 

4 Memoranda. 

i 

November 21, 1933.—$50 cash deposited in lieu of Cost 
Bond. Bill of Exceptions filed. 

Assignments of Error. 

Filed November 21, 1933. j 


The defendants hereby assign the following as error com¬ 
mitted bv the Trial Court: 
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1. Permitting witness Roberts, over objection and excep¬ 
tion, to identify photograph taken July 18, 1933, of piece of 
felt removed from automobile of defendant Smith on the 
morning of said date. 

2. Permitting witness Sager to identify same photo¬ 
graph, over objection and exception. 

3. Permitting witness Donaldson, over objection and ex¬ 
ception, to testify as to chemical test made upon said piece 
of felt after taking same from automobile of defendant 
Smith. 

4. Admission in evidence, over objection and exception, of 
piece of felt aforesaid. 

5. Admission in evidence of Government Exhibit 18 
(photograph of automobile floor mat, the original mat hav¬ 
ing been received in evidence as Government Exhibit Xo. 
23) over objection and exception. 

6. Admission in evidence of Government Exhibits 16 and 
18 (photographs of mat and of felt pad taken from auto¬ 
mobile of defendant Smith on July 18, 1933) over objection 
and exception. 

7. Overruling of motions made separately on behalf of 
each defendant to direct a verdict for each defendant upon 

all of the evidence. 

5 8. Refusal to grant defendants’ instruction Xo. 1. 

P. H. MARSHALL, 
FREDERICK J. RICE, 
Attorneys for Defendants. 

Memorandum. 

December 14, 1933.—Time to Submit Bill of Exceptions 
extended to and including January 15, 1934. 

Supreme Court of the District of Columbia. 

Friday, January 12" A. D. 1934. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Gordon, presiding. 


Xow comes here each defendant bv his attorneys Messrs. 

%> •> 

Percy H. Marshall and Frederick J. Rice, and prays the 
Court to sign, and make a part of the record his Bill of 
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j 

Exceptions taken during the trial of the case find sub¬ 
mitted to the Court on the 12th day of January, Aj D. 1934, 

which is accordingly done. 

® - 

Order for Transcript of Record . 


Filed November 21, 1933. 


* 


fal, filed 


To the Clerk: 

Please prepare transcript of record for the ([^ourt of 
Appeals in above case, to include the following: 

1. The Indictment. 

2. Pleas of Defendants. 

3. Verdict of Jurv. 

4. Memorandum of Motion for New Tr 

6 and overruled. 

5. Judgment and sentence. 

(i. Noting of Appeal in Open Court, and fixing of bond for 
costs on appeal, or deposit in lieu thereof. 

7. Memorandum of deposit for costs on Appeal.j 

8. Bill of Exceptions. ! 

9. Assignments of Error. 

10. This designation. ! 

P. H. MARSHALL, j 

FREDERICK .J. RICfc, 
Attorneys for Defendants. 

7 Supreme Court of the District of Columbiaj. 

United States of America, 

District of Columbia, ss: j 

T, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 3 to 6, both inclusive, to be a true hnd cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part; of this 
transcript, in the case of The United States vs. [Edward 
J. Parlton et al. Criminal No. 53528, as the same remains 
upon the files and of record in said Court. 


EDWARD J. PARLTON ET AL. VS. UNITED STATES. 


In testimony whereof, I hereunto subscribe mv name and 
affix tlie seal of said Court, at the City of Washington, in 
said District, this 12th day of February, 1934. 

[Seal Supreme^ Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

By CHAS. B. COFLIN, 

Assist a ut Cirri:. 

8 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

Criminal. No. 53,528. 

United States of America, Plaintiff, 


Edward J. Parltox and Alfred II. Smith, Defendants. 

Leo Rover, Esq., 

John J. Sirica, Esq., 

D. C. Supreme Court House, 

Attorneys for Plaintiff. 

Please take notice that the within bill of exceptions will 
be called to the attention of, and submitted to, the Court on 
the 21st day of December, 1933, at ten o’clock, A. M., or as 
soon thereafter as counsel can be heard, for the purpose 
of having the same signed and sealed by the Court. 

P. H. MARSHALL, 

815-15th Street. X. IP., 
FREDERICK J. RICE, 

Investment B nil din y. 
Attorneys for Defendants. 

Service of the foregoing notice and copy of said bill of 
exceptions acknowledged this 22nd day of Nov., 1933. 

JOHN J. SIRICA, 

Asst. U. S. Atty. 
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I) In the Supreme Court of the District of |Columbia, 

Holding a Criminal Term. 

Criminal. No. 53,528. 

United States of America, Plaintiff, j 

vs. | 

Edward J. Parltox and Alfred H. Smith, Defendants. 

i 

i 

Bill of Exceptions. 

Be it remembered that this cause came on foir trial be¬ 
fore Mr. Justice Gordon and a jury on October 23,11933, and 
the trial thereof was further proceeded with, a^id during 
said trial the following proceedings were had: 

The United States of America, to maintain ^lie issues 
upon its part joined, called the following witnesses, who, 
after being each duly sworn, testified, in substance, as 
follows: 

I 

Milton Theodore Mitchell testified that on July 9, 
1933, lie occupied a room on the third floor of premises 
1313 N Street, Northwest, in the City of Washington, Dis¬ 
trict of Columbia, which is just opposite 1312 N Street, 
Northwest, occupied as a fraternity house by the Washing¬ 
ton chapter of Sigma Chi fraternity. Witness, atj the time 
in question, woke up and observed a light shining in the 
window, and heard cries for help, and saw the fraternity 
house on fire; the light of the fire was coming front the first 
floor windows of the fraternity house, and going upstairs to 
the attic floor. Witness jumped up and put on part of his 
clothes, ran across the street and turned in the fij.’e alarm. 
It was not more than two minutes after he first [observed 
the fire until he turned in the alarm; he then went to the 
fraternity house and saw a number of the inmatesj hanging 
out of the windows; it was around four o’clock, a$ near as 
witness could tell. 

I 

# J 

10 Charles G. Achstetter testified that he is Deputy 
Fire Marshal and in the early morning of July 9, 
1933, went to the fraternity house at 1312 N Street in re¬ 
sponse to the additional fire alarm; made a survey at that 
time of the entire building; the fire was practically! out, but 
the firemen had not left the scene. Asked if h^ noticed 
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the odor around there at that time, witness answered, “Xo, 
1 did not". When witness got to the fraternity house, he 
saw that the main lire was on the main floor in the recep¬ 
tion or living room, in the rear part, between two doors 
and windows. On the fourth floor the fire was concen¬ 
trated in the extreme far end of the hall room, and there 
was no connection between the fire in the hallway and in the 
room. There was a desk in this room with a drawer pulled 
out: the upper part of the drawer was burned, and beside 
the desk was a chair that was also burned; the fire was con¬ 


fined in that particular part of the room around the desk. 
Witness identified a photograph of one of the doors to 
the reception or living room on the first floor, and a photo¬ 
graph of the hall room on the fourth floor wherein the fire 
was located: also another photograph of said hall room: 
said photographs were identified respectively as Govern¬ 
ment Exhibits Xos. 1, 2 and 3. After making further ex¬ 
amination of the building with the Fire Marshal, witness 
and the Fire Marshal then went to the garage in the rear 
of the fraternity house, where they found a ten-gallon milk 
can. Witness inspected a milk can produced in Court by 
counsel for the United States, and marked for identification 
as Government's Exhibit Xo. 4, and stated that said can 
looked like the one found in the garage. At the time lie- 
saw it in tin* garage the top was not on the can. The can 
found in the garage contained a pale bluish liquid, and 

witness took the can in the allev and struck a match to it 

%/ 

and it flashed immediately. Witness took no samples from 
the can. 


Harry B. Barker testified he was Battalion Chief in the 
District of Columbia Fire Department and responded to 
a fire at 1312 X Street on July 9, 1933, arriving at the fire 
at 4:45 A. M. Was assigned to the rear of the build- 
11 ing and entered the same and made his wav to the 
fourth floor 1 . Witness came on the second alarm and 
when he arrived the fire had been put out. There was a 
fire on the first floor pretty well extinguished; on the fourth 
floor witness noticed a door closed in the front of the build¬ 
ing: he tried to open the door and could not, and ordered 
it forced open. When the door was forced open witness 
noticed a desk with the drawers pulled out and a chair also. 
There was no fire outside of that door; there was no con¬ 
nection between, the fire on the first and fourth floors. The 
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| 

desk in the fourth floor room was approximately eight or 
nine feet from the door. There was no fire around jthe door 
when it was broken open; the fire seemed to bb concen¬ 
trated in the desk and the drawer pulled out, arid in the; 
drawers. Witness identified Government exhibit |No. 2 as 
an accurate photograph of what witness saw in sa^d fourth 
floor room; stated that he could not identify Government 
Exhibits Nos. 1 and 3. | 

On cross-examination witness stated that he saw} nothing 
on the chair close to the desk; did not observe iti saw no 
clothing or anything there; just saw the fire comijng from 
tlie desk and the chair; did not notice two bath yobes on 
tlie chair; as soon as he noticed a fire witness ordered a 
small line brought up there. The desk was a short idistance 
from the window. Was the first one in that room; did not 
go to the desk or examine it, because as soon as hcj noticed 
the fire he ordered a line brought from the lower; floor to 
extinguish the fire. Was right there when the dbor was 
broken open and did not observe any of the firemen pull 
the desk drawer open. Is positive that the desk drawer 
was open when the door was forced. The fire was inside, 
shooting out of the drawer. Did not examine the desk at 
anv time and did not observe whether or not there was a 
triangular shaped burn across the corner of the de'pk chair 
as if something had been lying there and had beenjburned. 
Saw a waste basket just as lie opened the door wjiich ap- 

>n fire and was sitting beside the desk. Could 


pea red to be on 


sitting; 


not sav exactly where the waste basket was 
• %• 

12 could not sav whether it was bv the drawer or on 

« •' 

the other side of the desk. Did not observe ai^v burn¬ 
ing on the 1 0 }> of the desk. 

On re-direct examination, witness stated that t he | drawer 
of the desk was pulled out about a foot and there were 
things in the drawer. 

Further cross-examination: The fire appeared to be 
shooting out of the drawer; there were books in the drawer. 
Can not tell how much of books was destroyed. 

On further re-direct examination witness was shown cer¬ 
tain books, marked for identification as Government fexhibit 
No. 5, and stated that he could not identify said books; the 
books in the desk drawer appeared to be similar. 

On further cross-examination, witness was asked jwhy he 
said the books in the desk appeared like those identified 
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as Government Exhibit Xo. 5, and answered, “The room 
was in so much heat and smoke it appeared to 110 ”. Did not 
observe the color of the books. 

O 11 further re-direct examination, witness stated the 
books were on fire and were standing up. 

Calvin G. Lauber testified that lie is Fire Marshal of the 

District of Columbia. Has been in the Fire Department 

about three years. On the morning of July 9,1933, responded 

to a call at 1312 X Street in this District and immediatelv 

% 

entered the front of the building. There was a fire in the 
hallway and the living or reception room on the first floor. 
There was very little fire on the second floor: some evi¬ 
dence of heat and smoke. There was no fire on the third 
floor. On the fourth floor there was a fire in a room in 
the front northwest corner. When witness arrived the fire¬ 
men had just extinguished the fire in this room. Identified 
Government Exhibit Xo. 2 as a picture of said fourth floor 
room. Saw the desk drawer which was then pulled out and 
contained some records partly burned. Identified the books 
marked as Government Exhibit Xo. 5 as the ones seen 
bv him in said desk drawer. Witness found two 
13 cans the morning of the fire. One was a green can 
similar to a watering can, that had the sprinkling 
attachment removed and was found in the hallway of the 
second floor. This can contained some gasoline and a trifle 
of water in it. Found a square can which had the top cut 
out of it underneath the table in the dining room on the 
first floor. Witness identified Government Exhibits Xos. 7 
and S as the respective cans found by him. The square 
can had an odor of gasoline. There were blankets on a line 
in the basement. They were saturated with gasoline, as 
well as some of the rugs on the stairwav from the first floor 
to the basement: there was some on clothing in other places. 
Bed clothing in the fourth floor room? had an odor of gaso¬ 
line. Had a conference with Mr. Schoenfelder, the House 

I 7 

Manager, and as a result thereof, thev went to the garage in 
the rear and found the door broken open from the rear of 
the alley to the garage. Identified Government Exhibit 
Xo. 9 as a correct photograph of the entrance from the 
rear door of the building. The lock or hasp to the garage 
was broken. Identified Government Exhibit Xo. 10 as a 
correct photograph of an alley view of said garage; also 
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Government Exhibit No. 11 as a correct view of the build¬ 
ing, 1312 N Street, Northwest; also Government Exhibit 
No. 12 as a correct view of the front of said building. When 
witness entered the door to which the latch l^ad been 
broken, he found a ten-gallon milk can sitting upright with 
the lid off. Witness identified Government Exhibit No. 4 
as said ten-gallon milk can. There was a small afnount of 
blue gasoline inside of said can, and thev made a nash test 
of it. It was rather quick burning or flashing, and they 
got a pickle jar and put a sample into it and turned it over 
lo the Police Department. Saw Officers McAllister and 
Cooper there. Witness identified a bottle as the ope he put 
the gas in that came from Government Exhibit 4. The color 
of the gas when it was put in was blue. All Exhibits were 
turned over to the Police Department. There was no con¬ 
nection between the fire on the first floor and the fire on the 


fourth floor. 

On cross-examination witness identified the milk 
can because the cover on it was bent. “This is the 


only way I identified it”. Identified the can wiljh green 
paint because it was painted over a sticker t|iat had 
“Nesco” on it. When witness arrived at the fiaternitv 

m 

house the fire was out except what they call “finishing up” 
—it was practically out. When witness detected |lie odor 
of gasoline upon the blankets that were hanging cn a line 
in the basement, lie made an investigation to see iwhether 
anybody had cleaned the blankets with gasolinej: talked 
with, the janitor of the building and asked him ifj he had 
used gasoline as a cleaning substance and in connection 
with cleaning the floor, and the janitor said that labout a 


week previous he had used some gasoline on the floojrs. The 
gasoline taken as a sample, and contained in thie bottle 
marked Government Exhibit No. 14, was blue wheh placed 
in the bottle, and is now a different color. They cj>uld not 
determine the color of the gasoline in the smaller can 
marked Government Exhibit No. 7, because there was heat 
and smoke from the fire there and some water mixed in it. 
The milk can and its top were found at the same time. 
The top was lying on the floor alongside of the can dnd they 
were both in the garage. 

Re-direct examination: Witness produced officiaj record 
of the turning in of the first fire alarm for said premises, 
and the same was identified as Government Exhibit No. 
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15 and offered and received in evidence: said record showed 
that the first alarm for said fire was turned in at 4:20 
A. M., July 9,1933. 

Ira N. Gullickson testified that he is Official Photographer 
for the Metropolitan Police Department of the District of 
Columbia, and has been for three vears. Made certain 
photographs at 1312 X Street, Northwest, and thinks he 
made them on July 10, 1933. Was accompanied by Fire 
Marshal Roberts. Made some photographs of said prem¬ 
ises at a later daU\ Identified Government Exhibit No. 2 
as photograph made by him on the top floor of said building 

around Julv 10th: identified Government Exhibit 
* 

15 No. 1 as made bv him in the living room of the first 
floor at the same time. Also identified Government 
Exhibit No. 3 as made on the top floor in the same room 
as No. 2: Exhibit 3 is same as No. 2. Made Government 
Exhibit No. 9 September 15, 1933, in building in the rear 
of the house: also, on the same date, made Government 
Exhibit No. 10, which is also in the rear; also made Gov¬ 
ernment Exhibits Nos. 11, 12 and 13 on September 15th. 
Developed the negatives himself. Made Government Ex¬ 
hibit No. 16 on the 18th of July, 1933. Made Government 
Exhibits Nos. 19 and 20, being, respectively, a photograph 
of the gas can and of a mat, on July 13, 1933, of the gas 
can, and on July 18, 1933, of the mat. Said photographs 
are correct representations of the objects so photographed. 

On cross-examination, his record shows that the first 
photographs were taken July 10th and the next time he 
made photographs at the house was September 15th. The 
photographs of the cans and of the mat were made at 
No. 2 Police Precinct. 


Basil F. McAllister testified that he is a member of the 
Metropolitan Police, assigned to No. 2 Precinct. Went to 
1312 N Street on the morning of Julv 9th when there was 
a fire going on. Received certain samples at the house. 
Identified Government Exhibit 14 as received bv him at 
that time from Mr. Achstetter. Messrs. Lauber and Cooper 
were also present. Took the samples to the Station House 
and left them behind the rail, together with the milk can. 
The liquid contained in said Government Exhibit No. 14 
was not blue, but looked like clear water, or colorless gaso¬ 
line. Witness was asked: 
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“Q. What was the color of that (indicating)? | A. That 
color. 

Q. Blue? A. Yes sir. j 

Mr. Marshall: I object to that. 

Mr. Sirica: This was the bottle, at any rate? 

* 

A. Yes sir.” 


16 Witness identified the Exhibits taken by him to the 
Station House as aforesaid. Remembers ^ can ex¬ 
actly like Government Exhibit Xo. 4; does not remember 

. 7 r 

any marks on the Exhibits. There was a top on t)ie bottle 
marked Exhibit 14, and witness described it as !a pickle 
bottle and placed his initials on it. 

Charles H. Kersey has helped out at a gas station located 
at Fourteenth and Water Streets. Knows Mr. Kinsley. It 
is a Cities Service Station. Was at this station on the 
morning of July 9,1933; got there a little after 12 :(j)0. Rec¬ 
ognizes defendant, Edward J. Parlton, and saw jsaid de¬ 
fendant on the morning of July 9th at said station at 
Fourteenth and Water Streets. Defendant came jthere in 
a new Chevrolet automobile with cream color oj* yellow 
wheels and black body. There was another bov wfitli him. 
This was Sunday morning, July 9th, between 1:00 knd 4:00 
A. M. This is as close as witness can fix the time. 1 Parlton 

I 

and another bov came there and witness asked Parlton was 
he taking that gas on a boat, and Parlton said yes. j Parlton 
and another man came there. The onlv conversation wit- 
ness had about it with that man was about the ghs going 
on the boat. Witness does not know which manj he was 
doing it for, but he helped to clean out this ten-gallon can, 
which contained drainage from automobiles. Witrjess was 
asked to examine Government Exhibit No. 4, aijid state 
whether or not that was the can he cleaned, and left the 
witness chair and looked at said Exhibit, whereupon the 
following occurred: 

Witness: ‘ 4 Take the top off that can” (the cover was 
removed from the can indicated). 

Witness: 44 Yes sir.” 

j 

A $5.00 deposit was left on the can. After witness I cleaned 
the can it was filled with blue gas and put in the back part 
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of the ear that Parlton came out of. It was a two-door car. 
About two weeks later witness went to Xo. 2 Precinct 
about 12:00 or 1:()() o'clock in the morning', in company with 
Mr. Roberts, Mr. Sager and a colored man, and Sam Hanna. 

They were taken up there to see if they could 
17 identify the can, and witness identified the can and 
saw Parltoh there and another man witness could 
not identify. Witness identified Parlton on that occasion 
as the man lie had sold the gas to that morning. Asked 
how he was dres'sed, witness said Parlton had on light 
pants and light shoes and that, is all lie can remember. 

Cross-examination. Parlton had a coat on, but witness 
can not tell its color. Remembers he testified in the Police 
Court about this matter, but not the date. Remembers that 
in the Police Court he was asked, “Do you remember how 
he was dressed?”, and answered, “Some kind of light 
clothes, I could not identify the clothes". Was also asked 
in the Police Court, “What kind?”, and answered, “I 
don’t know whether white or cream color or light grav or 
light tan, L don’t know". Is a marine Fireman, but is not 
employed. Can not give the exact date since he was em¬ 
ployed, but it has been quite a while since he did any 
work like that, lias worked at odd jobs now and then. At 
present not employed at all. Has lived in Alexandria 
about a Year. Was asked wliv, when asked to identify the 
milk can, he wanted the top removed, and answered, “Be¬ 
cause the top of that can has got grease and oil in it that 
comes out of the crank cases of automobiles." This is not 
the wav he identified the can; he identified it bv the bent 
to]>. Asked again why he wanted the top taken off, if the 
fact that the top was bent was sufficient identification, wit¬ 
ness answered, “To see if the grease was still on there.” 
He found no grease there; “It is grease color”. 


“Q. You wanted to see, then, if there was grease inside, 
to enable you to identify the can, is that it ? A. Xo, I 
identified the can by the bent place in it. 

Q. We have heard you say that. We want to know why 
it was you wanted the top taken off to look inside. A. Of 
course, if you look on the ring of that top, it is bent, take 
it off and look at it. 

18 Q. Was it the bend in the ring you wanted to see? 

A. Yes, the bend in the ring, and if you look at that 
you will see a place on the edge of it. 
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Q. So when vou said vou wanted to see if there was 
grease in there, you did not mean you wanted to s(*e it for 
the purpose of identification? A. I told you l identified 
the can-” | 

He was interrupted. j 

Mr. Sirica: “Do not argue it please.” 

A. “I am telling him four or five times, the same ques¬ 
tion.” 

Mr. Sirica: “I know how vou feel”. 

* 

A. “I do not identify the can by the grease mark in it.” 

Asked: “Who pill the gasoline in the can on {hat oc¬ 
casion?” j 

Witness answered: “That I could not tell you.”j 

There were three persons at the station on that occasion. 

1 i 

One was Sam Hanna and there was a colored mai| whose 
name witness does not know, who worked for the (concern 
next. door. At that time witness was helping out, but not 
for pay. Went there after midnight, but can not jtell the 
exact time; sometime between 12:00 and 1:00. Tjie man 

came and got ten gallons of gas between 1:00 and 4:00, 
which is as correct as witness can fix it. Witness remained 
there until 4:00 o’clock the same morning. Can not tell 
how long it was before witness left that the man came 
there and got the gasoline; it could have been an Ijour; it 
could have been five minutes; it could have been jwenty- 
tive minutes; does not know anything about it. Dpes not 

know from which direction the automobile came that the 

man was in, or in which direction it went when it left. Is 

7 | 

positive there were two people in the automobile, j When 
witness testified in the Police Court and was askeq, “Did 
vou notice anvbodv in the car?”, he answered, “I never 
looked in the car”. When witness was asked in the! Police 
Court, “When the car drove up how many people were 
in the car?”, he answered, “I could not tell you ho^y many 
people were in the car, two of them came ; to the 
If) station and, if I am not mistaken, they watched us 
and we washed the can and then got in the car and 
drove off”. Did not get the tag number of this carl Had 
never seen defendant, Parlton, before that time, j Two 
men got out of the car on that occasion and witness Noticed 
only one of them, who was Parlton. Has never seei| Pari- 
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ton since that time until ‘ 4 this morning*, right now 
There was nothing peculiar about Parltoms appearance: 
“Onlv his face is ! all.” Does not remember whether Pari- 
ton had a hat on. 


Q. “Were you the man who put the gas in this can on 
that occasion? A. Xo. 

Q. Who put the gas in it ? A. That I could not tell you, 
sir. 

Q. Was anything but gas put in the can? A. Xot seeing 
what went in the can. I could not give you an answer to 
that either.” 


It was blue gas, he knows, because it came from the blue 
gas pump. Witness denied that when he testified in the 
Police Court and was asked, “Q. How long was he around 
there?'’, that he answered, “Around there long enough to 
wash that can out there and till it up with gas and oil”; 
is absolutely sure he did not give that answer. Witness is 
the same individual who on July 31, 1933, in the Police 
Court of the District of Columbia, was convicted of assault, 
and sentenced to sixtv da vs, and is also the same man who, 
on that date, was also convicted of drunkenness and fined 
ten dollars or ten davs. 

Redirect examination: When witness said something 
about rings on this can, he was talking about tile dent. 
With reference to his answer on cross-examination that 
he had never seen Parlton from the time he came to the 
gas station until today, witness was asked, “Did you ever 
see him at anv time after that occasion?”, and answered, 
“Xo.” 


Q. “Do you remember going to the Precinct after 

20 vou identified him in the Precinct? A. After I 
•» 

identified him at the Precinct I have never seen him. 
Q. Until today? A. Until today.” 


Recross-examination: 

Q. “You are sure of that, are you not? A. Positive. 

Q. Was he in the Police Court at the time you testified 
there? A. Yes, lie was in the Police Court.” 


Samuel Joseph Hanna testified that he works in the Cities 
Service Gas Station at Fourteenth and Water Streets, 
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Southwest, and was working there on the morning of Julv 
hlh. Saw Kersey that morning;. A man by the {name of 
George Holt is Manager. Ilolt left the station atj quarter 
after three and came hack at .3:4b, and Kersey was there 
in Holt's absence. During that half hour a 1933 (jhevrolet 
drove up with two fellows in it and got ten gallons of 
gas. Identified Government Exhibit 4 as having!been at 
that; gas station that morning. Was asked if lie had 
another ten-gallon can just like it, to which objection was 
made as immaterial, which objection was overruled and 
exception noted and allowed to defendants. The other can 
has not a bent lid like Exhibit 4. On the morning! of Julv 
9th, between 3:15 and 3:45 witness helped waslij the oil 
out of Government Exhibit Xo. 4. Kersey helped {witness: 
witness put ten gallons of blue gas in the can and put it 
in the back of the 1933 Chevrolet which had tw6 doors. 
Put the can on the right-hand running board; tuifned the 
seat over and just lifted it. A colored fellow helpedj witness 
put the can in. Witness was shown a photograph of a 
Chevrolet automobile and said it represented the same 
thing he saw Julv 9th between 3:15 and 3:45 A. M.; thev 
put. the gas back in that corner (indicating). Ab|out two 
weeks later witness went to the Police Precinct with Officer 
Sager and Fire Marshal Roberts, arriving there about 

O 7 W 

midnight. Before he went in the Precinct, saw soitie auto- 

j 

mobiles outside; saw that 1933 Chevrolet out there.! There 
were automobiles parked all over the street. The 1933 

Chevrolet which witness saw before he wenjt in the 
21 Precinct was the same car he put the gas jin that 

morning. 

On cross-examination witness was asked how he identified 
the car as the one he put the gas in, and answered that 
there was a 1933 Chevrolet with cream wire wheeljs and a 
radio in it; this was the only way he identified it; there 
are a good many of those in town. Asked if he knew 
whether it was the same car or not, he answered, “The 
only way I can tell, it looked the same; like the one that 
was in the station; it was the same model and tlje same 
kind of wheels and had a radio in it, just like the one 
there.” Asked if he was prepared to state that it \vas the 
same one, he said, “The only way I could do that! was to 
take the tag number of it, and I did not do that.”! 

2—6176a 
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Q. “So you mean it looked like the car that came there 
and got the gas, isn't that so? A. Yes sir. This was the 
only Chevrolet in front of the Police Station." 

Witness did not notice whether there were any other cars 
of a 1933 model outside the station. He walked bv the car 
with the police, and looked at the other cars when he 
passed them, hut does not know whether any of them were 
Chevrolets or what makes tliev were. There were two men 
in the car that got gas: witness can not identifv either of 

O v • 

them. 

(,). “Never have seen any one of them, is that right ? 
A. Yes sir." 


All he remembers is that tliev came there on that occasion 

* 

and got ten gallons of blue gas. Asked how lie identified 
the can, witness answered, “bent lid". 


Q. “Is that the onlv wav in which vou identifv it? 

V ft • • % 

A. Yes sir. 


Q. Is there any mark of the Cities 
Xo sir. 


Service on it ? 



Q. You have looked and determined that, have you not ? 
A. Yes. 

Q. Do you recall when you testified in this case in 
Police Court ? A. Yes sir. 


Q. As to this particular can that we are now inquiring 
about, were you asked this question, and did you give this 
answer, ‘How do you identify it?’, Answer, ‘It has Cities 
Service stamped on the bottom of it.’? 

Q. Did you give that answer in the Police Court? A. Yes 


sir. 

Q. Did the Judge of the Police Court say to you then, 
after vou had given that answer, *1 can not hear vou, voung 
man, how do vou identifv it?’, and did vou answer, ‘It has 
got Cities Service stamped on the bottom’? Did you say 
that? A. Yes sir. 

Q. Did the Court say, ‘Cities Service on the bottom’?, 
and did vou sav, ‘Yes’? A. Yes sir. 

Q. And did counsel in the Police Court ask you to show 
where it was stamped on that occasion? A. Yes sir. 

Q. And you could not do it? A. Xo. 

Q. It was not there? A. No.” 
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When the gasoline was purchased, there was a colored man 
there whose last name was Mack and who workcjd at Hes- 
sick's Coal Yard. This colored man helped to clean some oi* 
the oil out of the can and helped witness lift the can on the 
running board of the car. The colored boy and witness 
lifted the can to the right running board and set the can on 
the left-hand side, behind the driver. They went around to 
the right and put it all the way over to the Icft-Jiand side. 

Had to push it all the way across the car. j Asked if 
23 there was any particular reason why the|y did not 
leave it on the right-hand side, witness answered, 
“He said to put in in the back”, but they pushed it all the 
wav across the car to the left-hand side. Fixes the time 
when the gasoline was bought because the Manager left to 
eat at 3:15; this is the onlv thing that fixes the 1 me in his 
mind. Remembers that he was asked about this in the Police 
Court the following question,“Ilow do you fix thjut time?” 
\sked if he answered in the Police Court, “Well, lj looked at 


:30, and I 
kid he did 


the clock a little before thev came in and it was 3 
figured it was between 3:30 and 3:45”, witness s< 
not know whether he gave such answer in the Police Court. 
In the Police Court he was asked, “You looked at the 
clock?”, and answered, “Yes, right before they ^ame in.” 
Asked whether it was the Manager going for lunch or look¬ 
ing at the clock that fixed the time, witness answered that 
the Manager went from there at 3:15; he looked at the 
clock too; now recalls looking at the clock; does not remem¬ 
ber whether he testified anvthing about the Manager going 
away in the Police Court. Asked if he testified in the Police 
Court, “Which side of the car did you put it In?”, and 
answered, “The driver’s side, right behind tluf driver’s 
seat”, witness said he could not remember what jie said in 
the Police Court on the 20th of July. On the occasion in 
question Kersey filled the can. Did not put any oil in it, 
but took oil out of it; rinsed it out with gas. Tliej man who 
asked for the gasoline said he wanted it to go cjn a boat. 
They do not always put oil in gasoline they are going to 
use on a boat. Kersey was the one who put the gksoline in 
this can on that occasion. 

On re-direct examination witness said that a five dollar 
deposit was left on the can and witness turned tljie deposit 
over to Mr. Holt, the Manager, when he returned! 
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George Holt testified that he is employed at the Cities 
Service gas station at Fourteenth and Water Streets, 
Southwest, and works for A. F. Hipsley. Was at the sta¬ 
tion on the earlv morning of Julv 9, 1933. Left the 

• * • 

24 station to go to lunch about 3:15 and returned be¬ 
tween 3:45 and 4:00 o’clock, A. M. When witness re¬ 
turned, Kersev was there; Hanna was not there: other bov 
was there. When witness returned, he received five dollars 
from Hanna. Witness identified the milk can, Government 
Exhibit Xo. 4, as a can that had been at the station about 
two months when witness went to lunch at 3:15, A. M.; the 
can was not at the station when witness returned from 
lunch and received the five dollar deposit. 


On cross-examination witness said he identified the can 
by the bent top, which is the only way he can identify it. 
There were two cans at the station and both had been there 
about the same length of time. Knows he went to lunch at 
3:15 because he leaves there everv night about the same 
time. Asked if he looked at the clock, he said “yes”, he 
looked at it everv time. When he looked at the clock on this 
occasion it was about 3:15. Has a distinct recollection of 
looking at the clock on this particular occasion. 


Alvin F. Hipsley testified he is Manager of the gas station 
at Fourteenth and Water Streets, known as the Cities Serv¬ 
ice Gas Station, and had been there about five years. Re¬ 
ceived two milk cans at that station which were used to 
drain oil. Asked to look at the milk can Government Ex¬ 
hibit 4, and state whether or not that is one of the cans, 
witness received in his business there, he answered, “that is 
similar to one of them. Yes sir.” Further asked to look 
over the can carefullv, witness stated he would sav that was 
the top: “do not know about the bottom, but the top is the 
one that was there.” Went to work on the morning of Julv 
9th about eight o’clock and when he arrived there received 
five dollars. After receiving the five dollars, checked up to 
find whether a can had been let out and found that a can 
had been; there was one can left. Tliev had blue gas at that 
station. 


Wallace L. Preston testified that he was Manager and 
operator of the Crew Levick Company, a subsidiary of the 
Cities Service Company, with a plant located at Rosslyn, 
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Virginia, of which witness has charge. In 1930 wit- 

25 ness bought fiftv-fivc cans for the Crew Levtck Com- 
pany. Government Exhibit No. 4 is similar to the 

cans purchased by witness on that date. Witness identified 
purchase order for the Crew Levick Company to purchase 
tifty-five ten-gallon kitchen type milk cans, purchased from 
the National Enameling and Stamping Company of Phila¬ 
delphia, Pennsylvania. Each Cities Service Station in the 
District is allowed two cans for the purpose of puttijng drain 
oil in. During the past year there was at the plaint of wit¬ 
ness blue gasoline that had been distributed around the 
city; there is a Cities Service Station at 14th and Water 
Streets. 

On cross-examination witness stated that the purchase 
order heretofore identified by him is dated in October, 1930, 
and the milk cans therein mentioned were received No¬ 
vember 1, 1930, and distributed at the same time tliiev were 
received, in November, 1930; there were no additional pur¬ 
chases known to witness. Knows there has not lj>een any 
of that type can. The cans are interchanging between the 
stations at all times, sometimes a can would go awav from 
one station to another and one be left in its place. 

Robert Lee Duffy testified that he is a salesmaif for the 
Chevy Chase Dairy and has been so employed since July 
12, 1932. Is familiar with premises known as the Sigma 
("hi Fraternity at 1312 N Street and delivered mjlk there 
from the carlv fall of 1932 until the fire. Is familiar with 
the front doors at the entrance to this fraternity house; 
left the milk that he delivered inside the hall; made'delivery 
through the front door which was never locked, and wit¬ 
ness alwavs went inside. There was a chow dog at the 

•/ V- 

fraternity house which was not friendly with witness. On 
the morning of Julv 9th witness went to the fifaternitv 
house at 4:00 o’clock and made his delivery inside |the hall. 
The front door was unlocked and witness went infeide and 
left milk there. Did not come back to the premises later 
and was on Fourteenth Street when the fire department 
came. 

On cross-examination witness said it was 4:0Q o’clock 
when he was at the fraternity house; that was hid regular 
time and he was on time that morning; it might have 

26 been a minute or two before or after 4:00J but not 
over a minute or two out of the way. Witnesis always 

found the front door unlocked so that he could walk in. 
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Victor Friediani testified he is fourteen vears of age and 
lives at 1209 X Street, Northwest, opposite the fraternity 
house. Was at home on the morning of Julv 9, 1933. Got 
up that morning at 3:30 because “we was going to Wil¬ 
mington' \ Saw 51r. Duffy, the milkman, across the street 
and later saw a dog outside which was barking. A fellow 
came outside and let the dog in and closed the door and 
witness went in the house and came out about ten minutes 
later and the place was on fire. Could not see the man very 
well who came out and brought the dog in: he had on a 
white suit and dark hair; a medium fellow. 

On cross-examination witness said that at 4:00 o'clock in 
the morning it was almost davlight. The dog was barking 
and someone came out and called the dog and went back 
in the house: witness does not know who that was. The 
milkman came there about ten minutes before witness saw 
this man come out and call the dog in. 


Hawley James Hallett, Jr., testified that on the morn¬ 
ing of duly 9, 1933, he lived at Fort Humphrey, Virginia, 
and on that morning witness was at 1312 X Street, North¬ 
west. Is a member of Sigma Chi Fraternitv. Arrived at 
1312 X Street, Xoftliwest, about 2:30 or 2:45, and imagines 
he went to bed about 3:20. Slept on the fourth floor that 
night in a room about twentv-five feet from the one oc- 
cupied by Pari toil and Smith. 5X11011 witness went to 
sleep the door of his room was open. Remembers the tire. 
Just before the fire witness woke up and heard someone 
running down the steps and at this time the door to witness' 
room was closed. Witness just lay there and did not pay 
any particular attention to it. Asked how long after that 
witness discovered the fire, he answered, “I don't know if 
1 remember. It might have been a minute or two. It was 
just a short while after." When witness discovered 
27 the fire he woke Heimberger and told him to wake 


Thaxter, started dressing and ran down the steps to 

the third floor and went into Turner’s room and hung out 

the window with him. A fireman put a ladder up to the 

third floor and witness slid down. Witness knows a chow 

dog named Buddv at the fraternitv house which was 

friendlv with the bovs in the house. 

• • 

On cross-examihation witness stated he saw the dog that 
evening about 3:15 out on the sidewalk in front of the 
house. Witness went in and left the dog out in front. 
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Hasn’t the slightest idea what time it was when lie heard 
someone run down the steps; it was one person I that he 
heard running down. 

On re-direct examination witness stated that defendant 

tee davs 
lat time 


Smith owned a 1933 two-door Chevrolet. Two or th 
previous witness had been out in that car and at t 
it had a radio in it. 


Charles Miller testitied that he is Research Assistant at 
the Bureau of Standards; lives at 1312 N Street] X. W., 
and lived there on the morning of July 9th this veajr. Was 
there during the fire. Knows both defendant]*. Has 
known Smith since 1931; Smith was President of tlje Chap¬ 
ter. Has known Parlton about seven months. Has! lived at 
the fraternity house about six months. Parlton wf\s not a 
member of Sigma Chi; he was a pledge, meaning ope of the 
fellows from the school who has been selected to undergo a 
training period prior to becoming a member of It he fra¬ 
ternity. About a month previous to the fire ther;e was a 
meeting at the house to discuss someone. Does notj remem- 
her having anv conversation with Parlton about 'this ex- 
cept telling him that he was in a bad way with sonjc of the 
bovs. Witness was in Parlton’s room one Saturdav after- 

• i • 

noon before the fire when Parlton and Smith wei[e there. 
Smith was putting law books in a suit case. The morning 
of the fire witness went to lied about 12:15 or 12:20. He 
left his door open when he went to sleep. Witness occupied 
the third floor front room; recalls the fire that morning; 
was in his room when the fire occurred and just before that 
heard someone going down the steps. This was three or 
four minutes, or mavbe five minutes before the fire; 
28 does not know the exact time. After that lipard the 
front door slam. Did not see Smith put anything in 
the suit case except law books. Asked Smith “Why jpack V ’; 
Smith said he had been losing some books, “as we had been 
around the house”, and was just packing his books up; 
putting them away. 

On cross-examination witness stated he had lost books 
around the house. Smith became President of t|he local 
chapter at the close of the school year when they ijad their 
last election. The President is elected bv the members of 
Ihe chapter. It appeared to be one person that j witness 
heard going down stairs shortlv before witness knew tlio 
house was on fire. 
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William Walter Lomerson testified that lie is Assistant 

Manager of the Tia Juana Dining Room at 1321 New York 

Avenue. On Julv .9th of this vear witness lived at the Cecil 

• * 

Apartments, 1026-15th Street, X. W. Is a member of Sigma 

Chi fraternitv and knows Smith and Parlton; has known 

• * 

Smith for about a year and Parlton about six months. Re¬ 
members a meeting at the fraternity house at which differ¬ 
ent matters were discussed, including Parlton. This was 
some time in the first part of May. Smith attended this 
meeting. Witness'had a conversation with Parlton almost 
a month after the meeting, around the first part of June, 
in which Parlton stated that he knew what had gone on in 
the meeting: just gave witness enough particulars so that 
witness would knciw that Parlton knew about it. Witness 
went to the room occupied by Smith and Parlton three or 
four times in the week preceding the fire: there was a 
typewriter in that room and some clothing and linen suits 
in the closet. There were approximately four or five suits. 
Arrived at the fraternitv house about 6:15 on the morning 
of the fire. Looked through the house and went to the 
fourth floor into Smith and Parlton’s room and looked 
around. Missed the suits and clothing and the typewriter 
at that time. The room was littered up quite a bit: the 
desk was burned: the desk that was near the window was 
pulled away from tlie window. 

On cross-examination witness said that a young man 
named Bullard stayed “on and off” in the room oe- 
29 cupied by defendants Smith and Parlton. Is not 
sure whether Bullard had anv of his clothes in there: 
knows some of the clothes belonged to Smith and Parlton: 

would not sav all of them did. This Bullard onlv had about 
• • 

two suits, if he had that manv; he had been living at Rock- 
ville. Maryland, and did not have all his clothes at the fra¬ 
ternity house. Believes that what Bullard had at the 
fraternity house were in the room of Smith and Parlton. 
Thinks the typewriter belonged to the fraternity. Did not 
see it taken out of the room and has no personal knowledge 
as to who removed it. 


Sergeant Carl P. Poole testified that he is a member of 

the District of Columbia Fire Department and responded 

to a fire at 1312 X Street on the morning of Julv 9th: the 

alarm was sounded at 4:20 A. M., and the firemen arrived 

there about two minutes afterward. Witness entered bv the 

* 
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front door which was locked or barred in some wkv. The 

ms 

firemen knocked the glass out of the panels in tie door; 
does not know just in what way the door was locked. 

j 

Madeline Simms testified she is a cook employed at the 

Sigma Chi fraternity house and has been so employed 

there about four years. Knows defendants Smith and 

•« 

Parlton. Has known Parlton since February, 1933, when 
he was pledged. Saw Parlton on the Friday afternoon be¬ 
fore the fire. He passed witness going- out through the 
kitchen. He carried some clothes out. Thinks he had some 
suits or some clothes in his hands, and “a couple jof shoes 
or something in his hand”. Witness was there o|n Satur¬ 
day afternoon just before the fire and saw defendant Smith 
take a typewriter out. Next saw Parlton on Monday morn¬ 
ing after the fire and had a conversation with hijn in the 
kitchen. Parlton came in the kitchen on Monday Imorning 
and said “Good morning”. He said, “What do ytou think 
about this fire?” He said, “They say that Mike did it; 
but, honest to God, Mike isn’t guilty. Mike woijldn’t do 
that. I and Mike were together. We were together all the 
time. If Mike was guilty, I am. But I am going to Ross’ 
office immediately. Loan me a buck”, awj witness 
30 loaned him the dollar. Witness said, “Mr.!Parlton, 
I can't talk with you about the fire now, because Mr. 
.Johnson told me not to have anything to sav concerning 
lliis tire". Parlton did not talk to her about trying to iden- 

tifv the milk can. Smith asked her if she had ever noticed 
• # | 
a milk can out in the back vard, and she said to Smith, “I 

seen some cans around somewhere, but 1 couldp’t posi- 

tivelv sav I have seen that milk can that vou arf talking 

about, unless I saw the one that you have at tluj place.” 

Smith said, “Well, I will have you go to see my lawyer, Mr. 

Rice." Smith did not say anything about Rice having a 

can, but Parlton said that Saturday morning that he was 

after witness to get her to come around to his j lawyers. 

Witness said she was not going. Parlton asked jher why 

and she said, “you know why.” Witness asked, “Where is 

the can ?”, and Parlton said, “The can is down in Mr. Rice’s 

office”. When witness would not go Parlton weht out of 

the kitchen. 

On cross-examination witness stated she had nelver seen 
a milk can around the fraternity house “the description 
of those”. She had seen cans, but not a milk can like 
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Government Exhibit Xo. 4. Mr. Johnson, who told her 
not to talk to anvbodv, was the President before Mr. 
Smith. Johnson told her not to have anvthing to sav com 
cerning the tire to anvonc that came in, because she was 
not there when the 1 fire started and did not know anything 
about it and had no right to talk about it. When Parlton 
said, “Honest to God Mike didn't do this", he meant by 
“Mike", Mr. Smith, who was called Mike. Parlton said 
that he and Mike were together all the time. 

Otto William Schoenfelder testified that at this time he is 
President of the local chapter of Sigma Chi fraternity; 
on Julv 9, 1933, defendant Smith was President, and at 
that time witness was House Manager. Defendant Smith 
had charge of the books and money of the house. At the 
time of the fire witness was at the fraternity house and 
occupied a room on the second floor directly in the rear 
of the second floor bath room. On the Saturday afternoon 
before the fire witness was with Smith. An old man bv 
the name of Euriali Hobbs was supposed to be renting the 
garage on the rear of the lot. Witness came from 
31 work a little after two and Smith and witness de¬ 
cided that as Hobbs had not paid any rent for the 
garage, they would evict him. They went to the garage 
and tried to make a settlement with Hobbs to see if he 
would pay the rent. Hobbs was evasive and gave them no 
satisfaction and they decided to put him out. They 
cleaned out his tools and things and put them on the ground 
and Hobbs got a car and came back for them. After wit¬ 
ness and Smith had cleaned the place up they went to the 
Reliable Electric Lock Company on Fourteenth Street and 
purchased three locks. Later in the afternoon witness 
drilled several holes on the double doors and he and Smith 
put a cable through and locked it with one of the padlocks, 
and also locked the other two doors. Thev cleaned the 
place up thoroughly and found one rectangular oil can 
in the garage, which witness said that as far as he knew 
was Government Exhibit Xo. 8, and which was left in the 
garage. Asked to look at the milk can, Government Exhibit 
4, and state whether he saw any can of that nature, witness 
answered, “Xot to mv knowledge". Witness had a tenta- 
tive arrangement with defendant Smith to go over the 
books on Sunday. Asked what this arrangement was, 
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witness said that at different times Smith and himself, 
Smith as Acting Treasurer, and witness as House Man¬ 
ager, would make out different settlements for the things 
that witness had purchased and Smith would reimburse 
witness from the house funds. Tliev had agreed t|o make 
some sort of settlement the following morning; jwitness 
does not remember just exactly what it was at th[is time. 
Witness did not see Smith 1 lie following day and next saw 
him Sunday evening. Witness went to the fraternity house 
after the tire with Fire Marshal Roberts for the purpose 
of determining whether ‘‘this can was in the garage or 
not”. They went to the rear alley door and witijess un¬ 
locked that door and tliev went in. Thev found that a 

• * 1 . 

large wooden trash barrel had been moved up against the 
door. They moved the barrel aside and discovered “this 
large can, similar to this can (indicating Government Ex¬ 
hibit Xo. 4) in the garage with the top off”.| Asked 
32 to examine Government Exhibit Xo. 4 to sjee if it 
would refresh his recollection, witness skid, “I 
don't know whether that is the can; but it was one similar 
to that”. Said can had the top off when they found it. 
After they entered the garage they discovered tjie door 
had been tampered with. There was a push lock on the 
inside which thev had locked from the inside and that had 
been opened and the has]) had been unscrewed leading from 
the passage wav. "Witness is familiar with the door to 
the room occupied by Smith and Parlton which had either 
a Vale or a Corbin lock, and was one of those doors you 
pull to vou and it locks from the inside. He identified the 
photographs marked Government Exhibits 2 and 3 as rep¬ 
resenting what witness saw after tlie lire. Government 
Exhibit Xumber 2 is a photograph of the desk in Smith 
and Parlton’s room, and Government Exhibit Xlumber 3 
is a photograph showing the interior of Smith aiid Parl¬ 
ton. 's room. Smith kept the account books in the boom lie 
lived in, in the drawer on the right-hand side of the desk. 
When witness went into the room he saw the bool^s in the 
desk drawer which was half to three-quarters of ^he way 
open. He identified Government Exhibits 5 and 4> as the 
account books in question which were in the bottom drawer 
of the desk on the right-hand side right after the fiije. This 
was the drawer that was pulled half way open. The books 
were standing on edge. 
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Oil cross-examination witness said that when lie saw the 
milk can in the garage it was the same day of the fire; it 
may have been in the moraine: or in the afternoon. The 
top of that milk can at that time was in the garbage or 
trash barrel on top of the barrel. Smith had been treas¬ 
urer of the fraternity from the previous January and had 
been acting* treasurer in the absence of the previous treas¬ 
urer, who had gone to Ohio since May. Smith had posses¬ 
sion of the books from January until the time of the tire 
and before that time the books had been in possession of 
the previous treasurer. At the time of the fire one of the 
fraternity brothers had stored his car, a Chevrolet coupe, 
in this same garage, and had reported that the tank had 
been drained of gasoline; and following the tire and the 
visit that witness and Fire Marshal Roberts made to the 
garage, this fraternity brother discovered that the tank 
of his car had been drained again. On the following 
33 Mondav other visiting* brothers from Montana dis- 
covered that their model T Ford, which had been 
parked in the alley had also been drained of gasoline. 

On re-direct examination witness stated that the Chevro¬ 
let car from which gasoline had been drained was in the 
garage on Saturday afternoon, where it had been stored 
following the time witness and Smith cleaned out the ga¬ 
rage, and was in the garage on Sunday morning, right after 


the fire. 

On re-cross-examination witness stated that thev had 

* 

considerable trouble with Hobbs about the garage; he had 
been on the promises since the previous March and at 
different times had been asked to pay the rent, but had 
evaded paying it and finally it had reached a point where 
they decided he could not remain any longer, and Hobbs 
was considerably irritated about it. 


Euriah Hobbs testified that he is forty-six vears of age 
and formerly was in the automobile repair business at 
1312 X Street, X. W. Left there on the 8th of Julv last. 
Had been there not quite four months. Got his tools and 
left there about three in the afternoon. Identified a photo¬ 
graph (Government Exhibit Xo. 11) as correctly showing 
the garage referred to. When witness left the garage two 
of its doors were closed and locked, one in the back and 
one in the front, i Before he left the garage he took his tools 
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out. There were two boys present, one the House Manager, 
and another one supposed to be over the House Manager. 
He identified the two boys as Schoenfelder and defendant 
Smith. Witness left three cans in the garage; tjvo five- 
gallon square cans with the tops cut off, and a smaller can. 
At six o’clock Sunday morning witness was in bed. He 
was arrested by Sergeant McAllister and kept in the Police 
Station until some time Monday afternoon when he was 
released. 

On cross-examination witness stated that he was Arrested 
in connection with the fire at the fraternitv liousA. 

Richard S. Doyle testified that lie is an attornej[ at law 
and has been a member of the Bar of the Supremje Court 
of the District of Columbia since 1913. Has been j a mem¬ 
ber of Sigma Chi fraternitv since 1915. Was asked 
.‘>4 if he knew who owns the property located iat 1312 
X Street, X. W., to which question objection was 
made on behalf of defendants as not the proper j way to 
prove title to real estate. In response to questions by the 
Court, witness then testified that he is President of the 
Richard Farnum Memorial Association, a District of Co¬ 
lumbia corporation. He was then asked who owned the 
building, to which question objection was made q'pon the 
same ground, which objection was overruled and exception 
reserved to defendants, and witness stated that Ijis asso¬ 
ciation owned said property located at 1312 X Street, 
X. W., which is located in the District of Colunibia. Is 
generally familiar with the bookkeeping arrangement in 
the fraternity house. Has known defendant Smith ever 
since he was connected with the chapter. In January, 
1933, Smith was treasurer of the chapter and hacjl charge 
of the books. Witness went to the chapter house on Mon¬ 
day following the fire. There was a fire there from gaso¬ 
line which burned the living room down stairs jand the 
hallways and stairways all through the house, and a sepa¬ 
rate fire in the front room on the fourth floor. After de¬ 
fendant Smith was arrested witness talked with him and 
Smith turned over his bank account to witness, jvho had 
an auditor, who was a member of the fraternity, inake an 
audit of his books and check his accounts. Smith paid 
witness Seventv-five dollars for settlement of a shortage 
in his accounts. This was a month or so after the fire. 
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On cross-examination witness stated that Smith had 
4 aken the books over from tlie previous treasurer. There 
was a shortage in the books when Smith took them over 
of about Forty-eight dollars. Smith was employed in a 
Government job and when the shortage was discovered he 
paid Seventy-five dollars. When the books were turned 
over Smith transferred the bank account of the society; 
turned over the balance in bank to witness. This balance 
was about Four hundred dollars and Smith turned over to 
witness personally about One hundred and eighty dollars 
in cash collections that had been paid in this book. Wit¬ 
ness does not know whether that money came in before or 
after the tire. Thinks it must have come in before the 
tire because it was cash that was normallv received 


35 at the end of the month in June. The Seventv-five 

• 

dollars that Smith turned over to witness covered 
part of the shortage and part payment of money that he 
had loaned to other members of the chapter. The short¬ 
age was about One hundred and six dollars, not including 
the Forty-eight dollars, which his predecessor was short. 
Some of it was money Smith had loaned to other members 
of the chapter; the recollection of witness is that Smith 
turned over Seventy-five dollars to him, which he thinks 
settled the whole matter, and whether or not the total 
shortage is paid, witness does not know, because since then 
lie has turned the accounts over to Mr. Schoenfelder. 


William Warfield Ross testified that for more than ten 
vears he has been an attornev at law and is associated in 
practicing law in this District with Richard S. Doyle. Wit¬ 
ness has been a member of Sigma Chi fraternity for 
twenty-seven years. On the morning of July 9, 1933, wit¬ 
ness went to the fraternitv house, arriving there about 
8:30, and inspected the premises. He found that the prem¬ 
ises had been gutted bv a fire and there was an odor of 
gasoline from the floors on the first floor, second floor, 
stairwav from the first to second floor, stairwav from the 
second floor to third floor, in the basement on some rugs 
rolled up lying near the cellar stair, on some blankets hang¬ 
ing on a line in the basement, on the upholstery of furniture 
which was burned and charred. Witness went into two 
bed rooms on the fourth floor and was told that one of 
them was occupied by defendants Smith and Parlton. Wit- 
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ness was shown photograph marked Government! Exhibit 
Xo. 2 and stated that it correctly represented the room 
which witness saw on the morning of Sunday, July 9th, 
except that when witness came there there were sohie books 
and records in the large drawer on the right-hand side of 
1 lie desk shown in the photograph. Said photograph was 
then exhibited to the jury. This photograph represented 
a desk in the room occupied by Parlton and Smith on the 
fourth floor. Witness then identified Government (Exhibits 
Xos. 5 and 6 as being the books of account of j Epsilon 
Chapter, Sigma Chi fraternity, which witness got} from a 
drawer in a desk in a room on the fourth floor, hnd indi- 

7 . i 

cated to the jury on the photograph the ri^ht-hand 
36 bottom drawer of the desk therein shown, wjiicli wit¬ 
ness stated was partially pulled out at the time that 
lie arrived in that room. The top part of the bo^>ks were 
charred. Witness took the books to his office in tlije Shore- 
ham Building and arranged with Mr. Dovle to have an 
audit made of the books bv Howard Eckerman of the fra- 
ternity, and they were turned over to Eckerman | for that 
purpose. Eckerman was at one time a membe^ of the 
chapter and was Treasurer at one time and kept the books 
of the chapter. Witness took it upon himself to make a 
check-up concerning the whereabouts of certain boys who 
were in the house on the night of the fire. He had a con¬ 
versation with Smith and Parlton. First had a conversation 
with Smith in the office of witness in the Shoreham (Building 
about nine o'clock in the morning of Monday, JulyjlO, 1933. 
Witness then made notes as to exactly what Srjiith told 

witness, and stated that lie believed he had better refresh 
• 7 

his recollection from said notes. Thereupon witness pro¬ 
duced said notes and testified that he explained (to Smith 
that witness was making an investigation relative j to every 
bov that lived in the house and was in the housle on the 
night of the fire, and would like to have Smith tell witness 
what his movements were from Saturday afternoon, right 
through the night until the next day. Smith related his 
movements to witness as follows: 

That he attended class at George Washington} Univer- 
sitv between 5:00 and 6:00 Saturdav afternoon; from the 
class lie came back to the chapter house, dressed^ left the 
house about 7:30 with defendant Parlton. They i drove to 
the home of Miss Monte Zbinden on M Street. From there 
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the three of them drove in Smith’s car to Rockville to the 
home of Miss Mildred Speare. The four of them drove 
around Rockville out toward Frederick; left Miss Speare 
at her home in Rockville about 1:15 Sundav morning. The 
remaining three returned to Washington to the M Street 
address of Miss Zbindcn and Parlton went inside and 
stayed fifteen or twenty minutes; came out and Smith and 

Parlton left there between 2:30 and 3:00. Thev 

• 

37 drove out Rhode Island Avenue toward Baltimore: 

got some gas at a Standard Station on Monroe 
Street; drove out Charles Street toward Xew Freedom, 
Pennsylvania. Broke a valve spring in the car at a place 
about thirty miles north of Baltimore; went to a farm¬ 
house; called and woke someone up and asked if they had 
a telephone: were told they had none; it was at that time 
getting light—about 4:30. Smith started to walk back to 
a town about three miles. Walked about one or one and 
a half miles; got a lift to a gas station in a garage, arriv¬ 
ing there about 5:30. The garage man got another man 
with a car with Tennessee license tags; drove to Smith's 
car. They then drove both cars back to the garage: the 
garage man repaired the valve spring; left there about 
7:30; drove to Xew Freedom, Pa.; telephoned a girl named 
Helen Fried in Xew Freedom about 8:30; drove on to 
York, Pa. to the Penn Hotel; got a room and slept. Miss 
Fried and another girl drove over and picked them up 
about 1:00 o’clock; drove back to the Fried home in Xew 
Freedom: staved there until about 5:30; drove to Rock- 
ville, arriving there about 8:30; from there Parlton tele¬ 
phoned Miss Z’binden in Washington and was told about 
the fire. They then went to Miss Speare’s home and the 
three of them drove to the M Street address where Miss 
Zbinden joined them and the four of them then drove to 
the chapter house. After that witness had a conversation 
with Parlton, who related his movements as follows: 

Left the house at 8:00 P. M. Saturday night. They went 
to the home of Miss Monte Zbinden at 1408 M Street, 
Xorthwest. From there the three drove to Rockville and 
picked up a Miss Speare. They rode around and parked; 
drove out of town toward Frederick. Brought Miss Speare 
home about 1:30; went to the M Street address in Wash¬ 
ington, Parlton driving at this time; Parlton went in and 
staved about one hour while Smith was outside asleep in the 
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car. They both then went to a restaurant on Fourteenth 
Street near Thomas Circle. Parlton remembered j looking 
at the clock in the restaurant and it was five after three: he 
had orange juice and water melon; he stated he remembered 
it because it was an unusual order. Parlton pejrsuaded 
Smith to go to New Freedom, Pennsylvania, to see 
38 Miss Fried, they having had an engagement with 
her the prior week-end and had not beenj able to 
fill it: drove out Rhode Island Avenue, Smith driving; left 
about 3:15 A. M. Drove out the Baltimore Pike; got some 
gas in Baltimore; went toward New Freedom, Ra. Had 
some engine trouble five or six miles this side of New 
Freedom, which about twenty-five miles north of Baltimore; 
went to a house having a Beer sign on it; woke some people 
up; told them they had no telephone. It was then beginning 
to get light—about 5:00 o’clock. Parlton was driving the 
car when they stopped and the lights on the car were on. 
Parlton stayed with the car while Smith went after help. 
Smith came back with two men; drove back a fewjmiles to 
a gas station and garage where the broken valve spjring was 
repaired; were there a couple of hours. Left there around 
7:00 o’clock; went to New Freedom and from there tele¬ 
phoned Miss Helen Fried. The two drove to York, seven¬ 
teen miles from New Freedom; went to a restaurant and 
had breakfast and to the Penn Hotel. Obtained a room 
with double beds; went to a tailor’s home and had grease 
spots removed from his clothes; paid two dollars for press¬ 
ing and sponging his suit and Smith’s; sent a boy vfith suits. 
Smith was shaving at this time; got to bed abput 10.00 
o’clock. Miss Fried came for them about 1:00 o’clock. 
They dressed and went to New Freedom; stayed at the 
Fried’s until about six P. M. Had something to [eat while 
there; drove to Rockville; telephones Miss Zbinjlen from 
Rockville, who told them about the fire. Drove into Wash¬ 
ington to Miss Zbinden’s and tliev all four (including Miss 
Speare) went to the chapter house, arriving there about 
9:00 o’clock. j 

On the same dav that witness talked to Smith hnd Pari- 
ton, lie went with them and another man to Gunpowder Falls 
in Smith’s car which was a two-door Chevrolet Sedan, where 
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witness questioned some )>eo])le in the presence of Parlton 
and Smith. Witness questioned an elderly gentleman named 
Richard Schoultz, who said that he remembered a call from 
the road early the previous Sunday morning. It was Mon¬ 
day afternoon when witness talked to Schoultz. 
39 Schoultz said someone called from the road and 
asked if they had a telephone; he did not get up, but 
his wife did, and went to the window and said thev did not 
have a telephone. Ross asked Schoultz if he knew what 
time it was and Schoultz said he did not look at his watch 
or clock and could not tell, except that his impression was 
that it must have been davbreak or davlight. Ross then 
questioned an elderly lady who gave her name as Mrs. 
Bessie Schoultz, and who stated that she had been awak¬ 
ened by a call from the road early the previous morning, 
being Sunday morning; that she went to the window in re¬ 
sponse to that call and stated that she had no telephone; 
that she saw two men and a car parked across the road a 
little ways down towards the bridge; that she was somewhat 
nearsighted and that she would not be able to i dent if v those 
men; that she saw one of the men then get a car going 
toward York, get on the running board. Ross inquired of 
Mrs. Schoultz whether she knew what time it was that oc¬ 
curred; she said “no”; she did not look at the clock, except 
that it must have been daylight because otherwise she would 
not have been able to see there were two men, or to have 
seen the car across the road. Counsel for the United 

States then called into the room one Emma Mav Wilev for 

• * 

the purpose of being observed by witness, who, after said 

Kmma Mav Wilev had retired from the room, stated that 
• • 

she looked very much like the person who had waited on 
them in the place known as the Falls Inn, where witness 
had this interview with Mr. and Mrs. Schoultz; they ordered 
sandwiches and something to drink. The place is a small 
restaurant down stairs and living quarters up stairs. Wit¬ 
ness asked said Emma May Wiley if she knew anything 
about this occurrence on the previous Sunday morning, 
and she said no, she did not; that she had not been there at 
that time. Witness saw her serve a glass of water to de¬ 
fendant Parlton at his request; does not remember Parlton 
asking for a second glass of water. Remembers that Parl¬ 
ton asked her for a glass of water and she started behind a 
little bar and through a door leading to the back of the 


35 


i 



EDWARD J. PARLTON ET AL. VS. UNITED STATES. 

I 

premises, and Pari ton got up and walked out behind 
the bar and through that door and came back in a 
short time. i 


could not remember whether Parlton went out tb get the 
water before or after witness asked the waitress if she 
knew anything about the occurrence on Sunday morning; 
that Ross saw nothing wrong about Parlton going out and 
getting a drink of water. Ross attempted to determine 
whether there was an odor of gasoline in the ropm in the 
fraternity house occupied by the defendants, by | smelling 
around in various places, and could not detect any odor of 
gasoline in that room. Ross investigated the other bovs 
in the fraternity as well as the two defendants. He inter¬ 
viewed the defendants on the Monday morning following 
the tire, in his office; talked to them separately; fiijst talked 
to Smith. After working all day Sunday investigating 
everything that seemed to have any bearing upon the fire, 
including inquiring as to the whereabouts and movements 
of all of the boys who were in the house the night of the 
fire, or who lived in the house the night of the ^ire, and 
being told that Smith and Parlton were away, probably on 
a week-end, Ross left word for Smith, whom he had known 
a number of years, to telephone Ross immediately upon 
Smith’s return to the chapter house. Smith telephoned 


Ross Sunday night, and Ross was out, so Smith called Ross 
again Monday morning before Ross left his home, ^ud Ross 
asked Smith to come to Ross’ office about 9:00 1 0 ’clock. 
After having this interview with Smith at Ross’ offijce, Ross 
said he would like to talk to Parlton, whom Rossi did not 
know, and Smith said he would get Parlton in, and in a 
very short time Parlton came in after Smith had left, and 
gave Ross Parlton’s statement. The boys spoke apparently 
freelv, and there was no indication of an effort to I conceal 
or hide anything. Both boys told Ross about the cab break¬ 
ing down and their trving to get somebodv awake jat Gun- 
powder Falls for a telephone, and when Ross interviewed 
the people in that house he found that someone hpd been 
there in the early morning and had tried to get thefn up to 
find out if there was a telephone in the housed Ross 
41 went to the garage where the boys told him the car 
had been taken for repairs, which was located in a 
little town called Hereford, Maryland, exactly twp miles 
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from Gunpowder Falls Bridge, toward Baltimore. Boss 
timed the distance on the speedometer; Ross made this trip 
with tin* bovs on Mondav, the sanu* dav In* talked with tin* 
bovs; lie left Washington with them at 4:06 in the after- 
noon. In the meantime he had arranged with Smith and 
Parlton to take the trip and had talked to Smith several 
times during the intervening period. The man who con¬ 
ducted the garage was named Paul Winemiller; Ross talked 
with him and he recalled the car being brought in there for 
repair of the valve spring, and identified the car and recog¬ 
nized both of the bovs, and said thev had been there on 
that particular morning with that car. Winemiller re¬ 
called Smith getting off a small car coming from Gunpow¬ 
der Falls Bridge, which car was driven bv a voung woman 
and occupied by an older woman and a man; that Smith 
told him his car was broken down a short distance down the 
road and he would like Winemiller to go back and repair 
it. Winemiller woke his wife to come down and take care 
of the shop: then he went across the street and got a friend 
of his to get his automobile because Winemiller's car had 
something the matter with it, and they drove down and 
drove Smith’s car back, where he repaired it. Winemiller 
said he could not tell the time exactly; that it must have 
been around six o’clock. Ross then talked to Winemiller\s 
wife about the time that she was awakened, and she stated 
that her husband had gotten up that morning about 5:15 
and had not finished cleaning up the premises at the time 
Smith arrived there: that it must have been before 6:00 
o’clock; Ross did not talk with the man across the road 
whose car was used bv Winemiller to go to Smith's car: 
Ross’ recollection is that he inquired for this man and he 
was awav. Ross talked with another man who stated that 
he had seen Smith there that particular morning. Subse¬ 
quently Ross made a trip to York, Pennsylvania, and 
checked the movements of the boys at York, and they 
agreed with the statement that the bovs had made to him. 

He also made inquiries to determine whether the 
42 bovs had been in a restaurant in Washington about 

3:00 o’clock in the morning that Parlton mentioned. 
Ross went to this restaurant with a Mr. Gilmore who also 
accompanied Ross and the boys on their trip and was an 
officer of the fraternity who came down from Philadelphia 
to make an investigation. Thev went to this restaurant 
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and interviewed a young woman who was a waitress, and 
the counterman, both of whom remembered Smith and 


response 
the time, 


Parlton being in there that Sunday morning. In 
to Ross’ inquiry of the waitress if she could place 
she said it could not have been later than ten minutes before 
three, because she was off at 3:00 o'clock, and n^ver took 
more than ten minutes to get out of the place on her way 
home. The counterman remembered serving one of tjhemwith 
an unusual order, orange juice and watermelon, or spmething 
of that sort. The young woman identified them by the fol¬ 
lowing incident: She started into the men’s toilet of the 
restaurant in the rear, thinking no one was in there, and 
as she opened the door Smith and Parlton were coming 
out. She was somewhat startled and made some exclama¬ 
tion and something was said. She gave that as her reason 
for identifying them (who were with Ross at the time) 
as being the persons who were in there on the occasion that 
she related. Ross checked the mileage of the tri^> he took 
to Gunpowder Falls and to Hereford; from 1412 Four¬ 
teenth Street, Washington, D. C., to Gunpowder Falls 
Bridge, the distance was 67 1 /* miles. They lefl at 4:06 
P. M. and arrived 6:03 P. M., with a loss of ab^ut seven 
minutes in Baltimore, because Ross asked Smith to point out 
the gas station where they stopped to get gas, anfl he first 
pointed out one and they stopped and made inquiries there, 
and Smith said that was not the one, and they wfcnt down 
the street a couple of blocks to the one they did locate, and 
the time so occupied was seven minutes. 

On re-direct examination witness testified that when he 
made this trip with the defendants it was in the afternoon; 
that traffic was slow; there was considerable jraffic on 
Rhode Island Avenue until they crossed the bridge; traffic 
was fairly heavy on the Baltimore Pike; was quite 
43 heavy on North Avenue in Baltimore, and the usual 
city traffic on Monroe Street and Charles Avenue at 


at Smith 
Parlton; 


that time of dav. They went exactlv the route tli 
indicated to Ross had been followed by Smith and 
that is, up to Gunpowder Falls, then back to Hereford. 
This totalled 67 1 /*; miles and two miles back to Hereford. 
Ross also investigated to determine where defendants had 
gone before they were at the hotel in York and dfter they 
registered there, and what they had done there. He talked 
with the bootblack and the man who cleaned and pressed 
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the clothes and the clerk at the desk who registered defend¬ 
ants. The colored bootblack in the barber shop, who gave 
his name as William Givens, cleaned two pairs of white 
buckskin shoes, and his only identification was that Ross 
described them as two young men driving a Chevrolet car. 
Ross was told thev had been there and been to the hotel, 
and had their clothes cleaned. Ross made notes concur¬ 


rently on the subject. The bootblack said he cleaned two 
pairs of white buckskin shoes, both badly soiled. The 
smaller pair was the worst soiled. They had grease like 
automobile grease on them. The other pair was soiled 
with spots; the shoos were brought down to him and car¬ 
ried back bv the bellbov. Ross interviewed the tailor who 
• • 

cleaned their clothes, whose name was C. R. Walker; 


Walker stated that someone came to him and asked if he 


would clean a couple of suits of clothes and he said he 
would, so the clothes were sent around to him; a light, 
rough suit and a blue coat, and black trousers; one of the 
trouser legs had black grease spots; the cloth trousers 
had black grease around the cuffs. There was a spot on 
the hi]) of the.trousers of the rough suit. Xo spots on tlie 
coats. He was told to clean the spots and press them, 
which he did. He took the suits back and left them in the 


lobbv of the hotel with the bellbov. A man who said he 
« • 

was the head barber named Grimm, had shaved both de¬ 
fendants. One defendant inquired about, a tailor; he no¬ 
ticed grease on one of their trousers. Ross thinks it was 
the flannel ones, and later one of the bovs came in and said 
they had found a 1 tailor. At the request of one of them 
he dropped ^some Murine in their eyes. They stated 
44 they needed it because of lack of sleep: the barber 
said one of them paid him with a bill, Ross’ recol¬ 
lection is $5.00, and told him to keep the change. 

On recross-examination witness stated that he asked the 


tailor whether he observed anv odor of gas on the clothes, 
and he replied, “Xo odor of gasoline”. The road from 
Baltimore to Gunpowder Falls was a rather narrow, curv¬ 
ing road. 


Emma May Wiley testified that she lives at 
Md., and between July 1st and 15th was employed at the 
Falls Inn, conducted by Mr. and Mrs. Richard Schoultz. 
Was not working at the Inn on the morning of July 9th; was 


! 
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there on the afternoon of July 10th when Mr. Reiss came 
there with two young* men whom the witness identified as 
the defendants. Mr. Ross asked witness in the presence 
of defendants if she was there on Sunday morning, July 
9th, and she told him she was not. She served sandwiches 
and some drinks; Parlton asked her for a drink Jf water 
to take some medicine. She gave him a glass of witer and 
a few minutes later he asked for another glass of water. 
She got the water in the kitchen and when she started to get 
the glass of water Parlton followed her out in the kitchen 
and there said to her: “Do you mind doing a pal a f[avor?”, 
to which she replied, “I don’t mind doing von a fajvor if it 
won’t get me into anv trouble”; he said, “If thev ask vou 
anything about it, it was 4:00 or 4:30 Sunday tnorning 
when we were here.” 

On cross-examination witness stated that this was after 
she talked to Ross; she had already told Ross in t)ie pres¬ 
ence of defendants, that she was not there at all onjSundav 

! 

morning. 

H. P. Eckerman testified that he is employed as lAuditor 
in the Investment National bank. Graduated and lias had 
experience as an Auditor and in bookkeeping for jhree or 
four years. Was Treasurer of Sigma Chi about fofir years 
ago and set the books up. Knows defendant Smith land has 
met defendant Parlton. Identified Government Exhibits 
5 and 6 as the books of the fraternitv house. Re- 
45 ceived these books about three davs after ithe fire 
when Mr. Doyle and Mr. Ross got in touch \\ r ith wit¬ 
ness and asked him to make an audit of the books;(witness 
spent two weeks on the audit. Started with the bank state¬ 
ments which had not been reconciled for about a yeir; then 
went through the cash receipts and disbursements. At 
this point in the examination of this witness, counsel for 
defendants conceded that there was a shortage in tfie books 
as disclosed by the testimony of Government witnesjs, Rich¬ 
ard S. Dovle, and the witness was withdrawn. 

Raymond C. Roberts testified that he is Acting Inspector, 
and has been attached to the Fire Marshal’s Office for 
five vears on the 1st of October, his duties being thejinvesti- 
gation of fires. Is acquainted with 1312 N Street,! North¬ 
west, in the District of Columbia, and first went ^o these 
premises on Monday morning, July 10th with Detective 
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Sager from Xo. 2 Precinct. Witness was detailed for this 
purpose by the Fire Marshal and has been working on that 
case since that time. Went there to make a check-up on the 
fire and where it occurred on the first floor and up-stairs. 
Arrived there about thirty hours after the fire. The wood¬ 
work on the first floor was charred; identified a photograph 
marked Government Exhibit Xo. 1 as correctly representing 
what witness saw on the morning of July 10th, which photo¬ 
graph was offered! and received in evidence for the purpose 
of showing such condition. Investigation made bv witness 
covered the entire building. In the basement he found 
clothes hanging on a clothes line which were saturated in 
gasoline, apparently, from the odor, and rugs lying on the 
stairs leading from the basement to the first floor, ap¬ 
parently saturated with gasoline, from the odor. There 
were charred places on the first floor in the door and on the 
stairwav leading to the second floor. Could not sav there 
was anv odor of gasoline on the stairwav to the second 
floor. On the second floor witness found evidence where 
the heat had blistered the paint work and all, and on up to 
the third floor, and then to the fourth, and on the fourth 
floor, in the front room on the northwest corner of 
46 the building there was a fire and the door showed 
evidence of having been broken open. There was a 
Yale lock on the door and the kev was missing and there 
was no sign of any blistering on the door inside or outside, 
but there was apparently a separate and distinct fire. Wit¬ 
ness had some photographs made by the Police Depart¬ 
ment, including Government Exhibits 1, 2 and 3. Also 
identified various photographs of the premises in question 
made September 15th, which photographs were offered and 
received in evidence. There were no fire escapes on the 
front or back of the house. Witness first saw Government 
Exhibit 4 (the milk can) at Xo. 2 Precinct, together with 
two or three other cans and some bottles. Identified Gov¬ 
ernment Exhibit 14 as one of the bottles which then con¬ 
tained blue gasoline and was fuller at that time. Turned 
this bottle over to Mr. Donaldson at the District Building. 
Later received the bottle and contents back from Mr. 
Donaldson with the color removed. The liquid had a bluer 
tint when witness carried it to Donaldson. Endeavored to 
find where Government Exhibit Xo. 4 came from and made 
a check of certain dairies. Went to Saint Elizabeth’s Hos- 
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pital. Later went over in Virginia to the various} bulk oil 
plants and checked all the bulk oil plants in Virginia until 
he came to the Cities Service plant and there foujnd a can 
similar to Government Exhibit No. 4. Took a hieasure- 
ment of Government Exhibit 4 and it tallied, with the dif¬ 
ference of a mark on the can he found, and tlieij made a 
check of all the Cities Service stations. As a resuljt of what 
he learned, witness went to the gasoline station jat Four¬ 
teenth and Water Streets, where he received certain in¬ 
formation and went out in the yard there and saw a can 
similar to Government Exhibit 4, except that it jvas very 
dirt\\ Euriah Hobbs was arrested when witness \{’as taken 
into the case; witness had a conversation with practically 
all of the boys who lived in the fraternity house, except 
Smith and Pari ton. On one occasion tried to ge: defend¬ 
ants in conversation with reference to the question 
of gasoline; was practically ignored and they jus|t walked 
out. Witness saw (diaries Kcrsev at the gasoline sta- 
tion. Defendant Smith had a Chevrolet coacjli, prac¬ 
tically brand new, and told witness on ithe trip 
47 where witness was with Smith that it was four 
or five months old. Smith and Parltjm were 
arrested on the night of July 18th and taken jo No. 2 
Precinct and witness rode in the automobile with Smith 
on that occasion. The automobile was parked on ju Street, 
about six or seven cars from the station liouseL There 
were eight or ten cars on that side of the street. Did not 
have a conversation with Smith and Parlton ab^ut their 
whereabouts on the morning of July 9th or the jiight be¬ 
fore until after they were arrested and in the station. They 
then just said they were away on a trip; that ihev had 
been invited up to New Freedom, Pa., for over the fourth 
and were unable to go; something happened and j they did 
not go; and that they were going up to see thjise girls 
over Sunday morning. At the station house witiiess met 
in the room the three men from the service statiion, who 
were Sam Hanna and a bov thev called Toots Kersev and 
a colored fellow whose name witness thinks was Mackey. 
Witness waited and Sager came to the door and called 
one at a time and apparently crossed the hall in another 
room, and witness thinks Kersey was the last oi|e in the 
room and witness had called him out, and after thkt Sager 
called witness to the door and said, in the presence of 
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Parlton and Smith, “This man Kersey here has identi¬ 
fied Parlton as the man that bought the gasoline at the 
station at Fourteenth and Water, between 3:15 and 4:30 
A. M., on Sunday morning, July nth/’ Witness said to 
Kersey, in the presence of the defendants, “Are you posi¬ 
tively sure of this identification? Much depends on this.’', 
and Kersey said, 4 *I am positively sure.” Before witness 
went into the station house he was outside with Sam Hanna 
and witness asked him to pick out the car, and he pointed 
out the car, “A chr either that one or one exaetlv like it.” 
The car he pointed out was Smith's car; the one witness 
drove to tile station house in with him. Hanna did not 
identify Smith on that occasion. Witness took photographs 
of this automobile on the morning of Julv 18th, and iden- 
tified Government 1 Exhibit 1(> as one of said photographs 
which was taken by the Police Photographer. Was asked 
if he could identify Government Exhibit Xo. 23, 
48 being an automobile floor mat, to which objection 
was made on behalf of defendants because the mat 
was not taken from the automobile until Julv 18th, which 
was nine days after the lire. The Court said, “1 do not 

know whether anvbodv testified what its condition was, 

* » 

whether the condition was the same”, to which counsel 
for defendants replied that there was no evidence as to 
its condition on the 9th of July. In response to further 
questions by the Assistant District Attorney, witness tes¬ 
tified that he took the mat from the automobile on the 
morning defendants were arrested, which was the first time 

he ever saw the car, which was Julv 18th. He then looked 

* •> 

to see if there was anv stain on the mat. Was asked bv 
the Assistant District Attornev if he saw anv stain on it, 
to which question objection was made on behalf of de¬ 
fendants, and the Court said to the Assistant District At¬ 
tornev, “Unless vou can show that the same condition ex- 
isted when the car was discovered.” Witness talked with 


Smith on the morning of Julv 9th, going to the station 
house, as to whether defendants were using this car on 
the morning of July 9th and about how fast the car was. 
Smith did not mention the floor mat. The Court instructed 
the Assistant District Attorney that lie might ask the wit¬ 
ness whether this floor mat was in the same condition at 
the time he saw it on July ISth, “as it is now”, to which 
witness answered that without being under a light he could 
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not toll under this light, wliereii])on the witness, at the di¬ 
rection of the Court, retired from the Court room \yith the 
mat and later returned and answered, “Yes sir’'; that the 
mat was then in the same condition as when the! photo¬ 
graph was taken. There was a thick felt pad ab^ut one 
quarter inch thick under the mat which witness carried to 
the micro analyst to be analyzed and from there carried 
it to Police quarters. Witness carried the mat to thg micro 
analyst and the felt pad also, with a sample of the gaso¬ 
line that was found in the can at the scene of the fire and 
which was contained in the bottle marked Government Ex¬ 
hibit 14. Witness was asked to step down from the wit¬ 
ness stand and show the jury where the mark was! on the 
mat which he testified as being the same tjlien as 
4!) on the day he took the mat, whereupon tlicj Court 
said, “He can not show that now. It is imnjiateriai 
what the condition of that rug was on the 18th unless vou 
can establish it was in that condition on the morning these 
boys came back from this trip.” This rug was on| top of 
the piece of felt: the piece of felt was in the Polic<j> Court 
at the last hearing. Witness identified a photogijaph as 
representing the piece of felt in question, which \Vas ob¬ 
jected to upon the ground that the felt itself should be 
produced, whereupon the Assistant District Attorney stated 
that they did not have the felt and were preparing to in¬ 
troduce secondary evidence to show where the fe)t went 
to, if they could. Witness turned the felt over t<j detec¬ 
tive Sager. Thereupon the Court ruled that witness might 
identify the photograph, to which ruling objection was 
made upon the ground that there was no sufficient show¬ 
ing made as to the necessity for secondary evidence,(merely 
because counsel stated that the felt could not be found, 
and exception reserved and allowed to defendants, and 
witness identified said photograph as showing the piece of 
felt in question on the morning of July 18th. 

On cross examination witness testified that he h^d seen 
milk cans similar to Government Exhibit No. 4 at Cities 
Service Stations. When witness Hanna saw Smith is auto¬ 
mobile near the Police Station, it was around midnjight on 
July 17th or 18th. Witness could not sav whethejr there 
were other Chevrolet two-door, 1933 model cars there, or 
whether there were any other 1933 model cars, ojr other 
makes about the size and shape of a Chevrolet; did not pay 
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any attention to cars that were parked among all the other 
cars. As near as witness can recollect Hanna stated that 
the Chevrolet car he saw on that occasion was either Smith's 
car or one similar; he did not pick it out as definitely estab¬ 
lished that it was Smith’s car. As to the matter of identi¬ 
fication at the Station House, there were three men there 
from the Service Station, namely, Hanna, Kersey and a 
colored man named Columbus Mack. The three came to 
the station together. Witness was not in the room when 
any of these three men were called in about the iden- 
50 tification of defendants; the Detective Sergeant 
called him to the door and said that Kersev had 
identified one of the defendants. Was told that neither 
of the Cities Service employees identified other defendant. 
Witness was in the room when the Detective Sergeant told 
him about the identification bv Kersev; there were seven 
in there, the tw6 boys and the three men from the service 
station the detective and witness. 


William F. Sager testified that he has been a member of 
the Metropolitan Police force for about five years, assigned 
to Xo. 2 Precinct and worked on this case with witness 
Roberts. Last saw the felt pad found in the automobile of 
defendant Smith in the Evidence Room at Xo. 2 Station, 
where witness received it from Roberts. Was shown the 


photograph of said pad marked Government Exhibit Xo. 16, 
and asked if that is a true representation of that piece of 
felt, to which question counsel for defendants objected 
upon the ground that no sufficient foundation for secondary 
evidence as to said felt pad had been laid, which objection 
was overruled and exception reserved and allowed to de¬ 


fendants, and witness answered, “Ye> 


lias looked 


everywhere for the felt, in the store house in old Xo. 4 
Precinct, Southwest, and also at No. 2 Station. The felt 
was in police court on the day of the hearing. Witness was 
present when the aforesaid picture was taken and the felt 
he had in his possession which was turned over by Roberts 
was in the same condition as represented in the photograph. 

On cross examination witness stated that he was the cus¬ 
todian of the piece of felt in question, and saw it in the 
Evidence Room at No. 2 Precinct on the morning of the 
18th of last July when witness had it in his possession, and 
left it in the Record Room which is a locked room. All 
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keys are kept in the Captain’s office, and no one [is sup¬ 
posed to go in there without the permission of the (paptain 
or witness. Witness had the key to this place, and this key 
was left in the drawer in the Captain’s office. The jdoor is 

locked at all times. There was no evidence of janvone 

* 

51 breaking in there and getting this piece of jfelt; it 

just disappeared. 

Edwin R. Donaldson testified that he is a micro analyst 
in the Health Department and had a two year cojnrse in 
special chemistry to qualify him for such work. Sinjce 1922 
has had experience in determining what substances cause 
certain stains on soft materials or clothes. Has testified 
as an expert in the Courts of the District seventeeij times. 
It is possible to determine by chemical analysis whatj causes 
a certain stain on material or cloth. Witness identified 
Government Exhibit 14 which he received from Mir. Rob¬ 
erts of the Fire Department. At the time witness received 
this l>ottie the contents was a blue colored gasoline. Wit- 
ness testified that he distilled off the gasoline to reijain the 
coloring matter for examination and the present contents 
of the bottle is what was left. On the same date, July 18th, 
witness saw Government Exhibit 23 (the mat) and also a 
rug of the same size, but of felt material, which he received 
from Inspector Roberts. Witness produced a piece of felt 
as being the piece cut by him from the felt handed to him 
by Roberts, which piece was marked Government Exhibit 
Xo. 24, and stated that the piece in question was taken from 
th<‘ rug which was under the mat then in the Courtj Room. 
After taking this sample from the rug, he returned the rug 
to Inspector Roberts which was the last he saw of it. Sub¬ 
ject to the objection and exception heretofore reserved as to 
any testimony concerning the condition of the automobile 
of defendant Smith, or anything therein, on the l^th day 
of July, 1933, or thereafter, in the absence of testimony 
showing that such conditions existed at the time of or im- 
mediately subsequent to the fire in question, which! it was 
agreed bv the Court and counsel might be considered as 
interposed to any similar testimony without the necessity 
for repetition, witness testified that as to the contents of 
the bottle marked Government Exhibit 14, the gasoline was 
distilled off and the coloring matter retained andj trans¬ 
ferred to another article, and then chemical tests weije made 
of that for color change and for identification; that some 
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of the loose fibre in Exhibit 24 (the piece of felt 
52 pad) was taken from the mat and extracted with the 
same gasoline, in addition to other solvents that were 
used, and the results were the same; there was a blue color¬ 
ation. 

Xo chemicals were used, and bv “chemicals” witness 

* 

meant anvthing other than a drv salt which he used for 
extracting the dye stuff. On evaporation of the solvent a 
blue residue was left which was tested with chemicals for 
color change; the color change compared to the color change 
of the dye stuffs taken from the gasoline were similar. 

On cross-examination witness stated that he had never 
analyzed blue gasoline before: there was an adhesive sub¬ 
stance, a glue-like substance on the bottom of the felt which 

witness did not analvze and which had black coloring matter 
• * ^ 

in it. Witness did not analvze it for color. Also found dirt 
of various kinds 1 in the piece of felt which had no color of 
itself. Found no grease in it at all. Has no knowledge as 
to the number of places in Washington where blue gas is 
sold. 

Thereupon counsel for the Government offered in evi¬ 
dence all the Government Exhibits which had been identi¬ 
fied, including photographs, the milk can, the watering can 
found on the premises, books taken from the desk drawer; 
the piece of felt identified by witness Donaldson; also the 
milk can used for purpose of comparison, but upon objec¬ 
tion the offer of said last mentioned can was withdrawn. 
Counsel for defendants objected to the reception in evi¬ 
dence of the piece of felt upon the same grounds herein¬ 
before stated to this and similar evidence, which objection 
was overruled and said exhibit received in evidence, to 
which ruling exception was duly reserved and allowed to 
defendants. 


Samuel Joseph Hanna was recalled by the United States 
and testified that Government Exhibit 1G, being a photo¬ 
graph of an automobile, represented the automobile seen 
bv witness on the morning of Julv 9th at the Police Station. 

On cross-examination witness was asked how he 
53 knew it represented the automobile he saw that night 
and answered, 4 4 It looks like the same one I seen up 
there”. 
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Q. “You do not know whether it is or not, do you? A. 
Well, I can’t swear it is.” 

Ira N. Gullickson was recalled 1'or further examination 
and shown Government Exhibit 18, being* a photograph of 
the automobile floor mat offered in evidence as Government 
Exhibit Xo. 23, and asked to examine Government Exhibit 
Xo. 23 and state whether said photograph represented the 
same. Counsel for defendants objected to said question be¬ 
cause the original mat of which said Exhibit 18 was a 
photograph was present in Court, and the Assistant Dis¬ 
trict Attorney stated that his purpose was to sliow the 
condition of said mat on July 18th, to which counsel for 
defendants replied that the condition thereof on July 18th 
was already the subject of an objection. The Court ruled 
that said Exhibit 18 would not be evidence alone, bdt might 
be evidence in connection with other matters, and overruled 
said objection, to which ruling exception was reserved and 
allowed to defendants, and witness testified that sgid Ex¬ 
hibit IS was a photograph of Government Exhibit 23, and 
that Government Exhibit Xo. 23 was in the same condition, 
as far as witness could observe, that it was in at the time 
said photograph was made, except that the stain thereon 
had more or less evaporated. j 

Thereupon counsel for the Government offered jin evi¬ 
dence Government Exhibits 16 and 18, which were objected 
to because not taken until July 18th, and also because as to 
defendant Smith, there was no sufficient evidence connect¬ 
ing him with the fire, but the Court overruled said objection 
and admitted said Exhibits, to which ruling an exception 

was reserved bv and allowed to defendants. 

* 

Thereupon the Assistant District Attorney announced 
that the Government rested. 


7A Whereupon the defendants called certain witnesses 
who were sworn and testified as follows: 

Hazel Albert Smith, one of the defendants, testified that 
his correct name is Hazel Albert Smith; that he had been 
indicted as Alfred H. Smith, which is incorrect; is twenty- 
six years of age, born in Humphries, Mo., attended! about 
three years in Humphries High School, one year at Dalton 
High School, a year in the Chillicotlie Business College, the 
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last three or four years has been attending George Wash¬ 
ington University in this city, with the exception of one 

year when he was in Fort Worth, Texas. Was initiated in 
* 

Sigma Chi fraternity in 192S or 1929 and elected President 
of the local chapter during the last part of May, 1933. Dur¬ 
ing* the month of December, a bov named Coverlv, who was 
handling the books, was taken sick and had to go to the 
hospital. Brother Holcomb was elected Treasurer and 
served in that capacity approximately three weeks, then 
witness was elected and served from sometime in January 

until the election in Mav. When witness took over the 

* 

books there was some shortage, and witness told the then 
President that the books were short, approximately, in 
witness' estimation, around $30.00 or $33.00. When wit¬ 
ness took over the books Brother Brown was House Man¬ 
ager and kept the money for some time; he would make all 
collections and turn over the cash to witness, who would 
deposit the cash, and Brown handled the receipt books for 
approximately two or three weeks, during the time that 
Holcomb also handled some cash witness believes, but is not 
positive, and wrote out approximately ten or fifteen checks 
and then went to Fort Humphries, Ya.; witness took the 
books over after approximately a lapse of one or two weeks 

since anv entries had been made in the books and since anv 

• • 

monthly closing had been done. 

Ever since witness was in office he loaned monev to some 


of the fraternitv bovs who would come around and sav thev 

• * • » 

wanted to use three or four or live dollars and witness 

would lend it, ahd at the time of the lire witness had in the 

neighborhood of fiftv or sixtv dollars loaned out. 

55 The books were kept most of the time in the drawer 

of the desk which sat in the corner; sometimes thev 

• 

were on top of the desk that was in the room occupied by 
witness and Parlton. On the Saturday before the fire, 
witness and Parlton were at the fraternitv house. Witness 
was there between two and live o’clock, P. M. and thinks 
Parlton was then sleeping downstairs. Recalls seeing him 
around the house. Witness attended his five o’clock class 
at George Washington and returned to the fraternity house 

V . V % 

about 6:30 or 7:00 o'clock and dressed and left the house 
approximately at 8:00 o’clock, together with Parlton who 
was there when witness came in from class. They left 
about 7:45 or 8:00 o’clock. Witness does not know exactly 
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what time it was. Parlton had a date on M Street wfith Miss 
Zhinden and they ])ieked her up and drove out to Rockville, 
Maryland in Smith’s automobile to keep a date that wit¬ 
ness had with Miss Speare. The automobile waj a two- 
door Chevrolet, purchased in the latter part of j March. 
They arrived in Rockville about 8:30 or 8:45 and rjiet Miss 
Speare. Witness had a cold and thinks the first tiding' they 
did was go to a drug store in Rockville and get scjme cold 
medicine, and all four of them then drove around in the 
vicinity of Rockville and up toward Frederick. Thlen came 
back to a restaurant or eating place in Rockville ai|d had a 
sandwich, then took Miss Speare to her home in Rockville 
and that was approximately 1:00 or 1:30. Then! witness 
drove and Parlton and Miss Zhinden were in the bpck seat 
until they reached Bethesda, Md. Witness was! getting 
sleepy and tired and asked Parlton to drive, and lie drove 
from Bethesda to M Street and witness fell asleep, When 
they stopped at M Street witness woke up and tliejc talked 
approximately ten or fifteen minutes. They arrived at 
Miss Zbinden’s home on M Street probably at 2:00 o'clock 
or 2:15. Parlton went inside and witness thinks he! went to 
sleep again. Parlton came back and witness things Parl¬ 
ton was in Miss Zbinden’s house fifteen or twenty ojr thirty 
minutes while witness was asleep. Parlton and |witness 
went from M Street to the Thomas Circle Restaurant on 
Fourteenth Street. It was approximately 2 :^5 when 
56 they went in there and went back to the washroom 
and washed their hands and combed their hair and 
came out and put in an order. They ordered watep melon 
and coffee and some orange juice. Does not recall definitely 
what he had. While they were in the washroom, \yhich is 
the ladies’ rest room, but they permit men to uj<e it, a 
waitress came in. Apparently she was going off duty. She 
came in and they were just starting out. They stayed in 
the restaurant approximately thirty minutes and le^t there 
about 3:10 or 3:15. While they were in the restaurant they 
decided to go to see Miss Fried, who was a girl they had 
met in Goucher College about four or five months prior to 
that time. Asked how they happened to decide to go that 
night or morning, he answered because they had planned 
on going the preceding week-end but Parlton’s father asked 


4—6176a 
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them to come up and spend the week-end with him over the 
Fourth so Mr. Cherry and Parlton and witness went up to 
Connecticut over the week-end of the Fourth. After they 


left the restaurant tliev drove out Rhode Island Avenue 

% 

toward Baltimore and stopped in Baltimore at a standard 
tilling station on Monroe Street and Baker Street and lie 
recalls when tliev drove in the station he looked at his 
watch and it was ten minutes after four. They had ten 


gallons of gasoline put in the gasoline tank of the car. They 


then drove on out North Avenue towards the town where 


Miss Fried lived, the name of which he could not then 


re¬ 


member. 'Witness was driving; all this time and tliev were 
between fifteen and twentv miles outside of Baltimore when 


the car started missing* and they stopped and raised the 
hood to check the spark plug* wires. Thought perhaps it 
was the spark plugs, but it was not and they could not 
check the miss, so tliev got back in the car and Parlton 
drove from there on, and the car kept missing more and 
more and when tliev got to Gunpowder Falls they stopped. 
The car was knocking so it sounded almost like the engine 
was going to fall out, so they stopped and examined the car 
there and then went up to this farm house and asked them 
of they had a telephone. When they went up to this house 
it was approximately 5:00 o'clock, and they yelled, and a 
lady came to a window upstairs and put her head 
57 out and said they did not have a telephone, and one 
of them asked her where there was a telephone or 
garage and she informed them that there was a garage at 
Hereford, approximately two miles back up the road. They 
went back up the road and a Buick came by and they 
stopped the Buick and a man was in it; he was intoxicated. 
They asked him where he was going and he said to Bal¬ 
timore, and wanted to know what the trouble was: tliev told 
him the car was broken down and tliev had to get a garage 
man, and he told them they would have to go to Baltimore 
and get a mechanic to come. Witness did not want to go 

1 7 O 

back ten or twentv miles to Baltimore and was sure tliev 

• • 

could find a mechanic in that vicinity, so he started on up 
the road and walked approximately one-half a mile, and a 
Ford coupe came along with a young lady driving and an 
elderly lady and a man, and witness rode on the running 
board to the garage and filling station at Hereford. The 
garage man was just opening up his door when witness got 
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off the running; board and witness told him his car was 
broken down and asked the garage man if he yrould go 
down and tix it. He said he would, but he would have to 
call his wife and get her to watch the store wliilb he was 
away, so he called his wife and during that time the garage 
man stated that his car was broken down and he would have 


to get a man across the street to drive him back 


[to where 


witness’ car was. Tliev went across the street and asked a 

man to take them down. He said he would and gcjt his car 

and came back to the garage. The garage man’s [wife got 

up and stayed at the station and they drove down \o where 

Smith’s car was. 'When witness got to this garage it was 

approximately 5:20, or in the neighborhood of 5:lj> to 5:30 

in the morning. The car belonging to the man across the 

road was a Ford two-door car with Tennessee tags on it. 

He drove them to Smith’s car and they checked it and found 

a valve spring broken. Witness asked if it would jliurt the 

car to drive it to tlie garage and was told it would pot if he 

drove it slow, and the car was driven to the garage where 

7 t ' \ 
the garage man worked on the spring. He did not have 

that type of spring for that model car, and put in 
5S a larger spring, and it took him from the tjime wit¬ 
ness arrived there until he finished the car, j approx¬ 
imately two hours. They then got in the car and flrove to 
Miss Fried’s home town and called her up and told her they 
were going on into York to get some sleep. They!reached 
her town at approximately 8:30. It was a small tjnvn and 
they had no hotel or place to stop, and they thought they 
ought to clean up, so they drove on to York, which is a 
larger town, and witness also had in mind that perhaps 
they could have the larger spring taken out of his [car and 
have the right type of spring put in. They went info York. 
Stopped at the Hotel and then went out and got something 
to eat and went back to the hotel and took a shojver and 
cleaned up a little and went to bed. They decided they 
would try to find a cleaner or someone to press their!clothes, 
and also get a shave. Witness went downstairs arid got a 
shave and Parlton went out to look for a presser an|d some¬ 
one to clean their shoes. Parlton returned and got a shave 
right after witness got one. Witness was having trouble 
with his eyes; he has trouble with them now and tlicnj, so had 
some Murine put in his eyes and went upstairs to bed and 
Parlton came up later. About 1:00 o’clock this gi|r 1 came 
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over from New Freedom to York in her father’s car. When 
they called her up they planned to get Smith’s car tixed. 
Thinks they called 1 her around 12:00 o'clock from York and 
she came over about 1:00 o’clock and tliev drove hack to 
Xew Freedom and spent the day with her and her father 
and mother and left there at approximately six o'clock. P. 
M. Sunday, and got back to Rockville about 8:20. On the 
wav coming in from Rockville at a filling station Parlton 
got — of the car and went in the fillini»- station while wit- 
ness went down to get his date (Miss Speare): they both 
had dates that night and planned on doing something. Wit¬ 
ness came back to the filling station and Parlton came run¬ 
ning out and told witness that the fraternitv house had 
burned down. Witness was verv much excited and worried 


because Parlton said several of the bovs were seriouslv 

♦ • 

injured, so they hurried back to the fraternity house, but 
on the war down Parlton said he had told Miss 
59 Zbinden .they would stop by and got her, and they 
came down M Street and got her and drove to the 
fraternity house and stopped there and talked to the boys. 
Thev got there about 9:15 or 9:20. Tliev not their clothes 
pressed because witness had on a blue jacket and a pair 
of flannel trousers and part of the press was none out of 
them and they wanted to look presentable Sunday, and there 
was an oil spot on his trouser lei*' which came from the 
brake and he wanted to have that spot removed. Their 
shoes needed cleaning after witness had walked possibly 
half a mile, and they were soiled while they were sitting 
around the garage at Hereford. There were rocks and 
loose dirt around this garage. After thev left the fra- 
ternitv house on Saturdav thev did not go back to that house 
any more until after they got back from this trip. The 
closest thev were to the fraternitv house was the restaurant 


at Thomas Circle, or the Circle Restaurant on Fourteenth 

Street, which is i three or four blocks from the fraternity 

house. At no time on the night of Julv 8th, or earlv morn- 

ing of Julv 9th did thev go to a Cities Service Gas Station 

at Fourteenth and Water Streets, nor did thev get anv 

* ' • 

gasoline in the milk can produced in Court. They had 
nothing whatever to do with that can. Parlton did not go 
to the gas station on that night. He could not have done 
so. The only titne that Parlton was not with witness on 
that night was ten or fifteen minutes when he went inside 
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of Miss Zbinden’s home when they stopped on M Street 
coming* hack from Rockville. At this time witness was in 
the car. When they stopped witness got out of the car and 
got in the front seat. Parlton did not have the cak- at anv 
time when witness was not in it that night. Witness did 
not set lire to the fraternity house. Witness had a j>uit case 
which had some English, some Spanish and a flew Law 
books in it; a large suit case in which he kept the^je books. 
The books had been in the suit case about a year. Hje moved 
in the fraternity house in either August or September and 
took the books in the suit case when he moved, and did not 
take them out afterwards because several books had been 
missed around the fraternity house and he wanted to hold 
on to those books. There was an Underwood type- 
60 writer which belonged to the fraternity and had been 
purchased by witness with fraternity money, in the 
room occupied by witness and Parlton. The typewriter 
was taken from tin* room sometime before the fire} Thurs¬ 
day or Friday. Parlton was taking psve-ology in scljiool and 
asked witness if he could use the typewriter to type ^ip some 
notes. Witness said he could, and Parlton borrowed the 
typewriter and took it out either Thursday or Friday. 
Either Thursday or Friday witness took the blue coat and 

flannel trousers worn bv him on Saturday and Sundhv down 

% * 1 % 

to the Le Paradis Cleaners on Vermont Avenup to be 
cleaned and got them Saturday when he came lip from 
school. A young man named Bullard, whose home! was in 
Rockville, occupied the same room with witness andjParlton 
about the time of the lire. Bullard attended Georg}} Wash¬ 
ington university, and if there was a party or something 
of that sort at the fraternity house he would stajc there. 
On numerous occasions he had stayed at the house and 
used the room of Smith and Parlton and left some of his 
clothes there. During the week they were in Derby, Con¬ 
necticut, he was there and used their room. Witness gave 
Bullard the kev to the room. On Thursday before the fire 

* ‘ i 

witness loaned Bullard his car and Bullard moved his 
clothes in from Rockville. He moved three or fopr suits 
and a top coat and other articles into the room Occupied 
bv Smith and Parlton, either Thursday or Friday, ahd there 
were one or two suitcases and a laundry box in thje room. 
Some of his suits were on the desk which witness used. 
Witness met Schoenfelder at one o’clock on Saturcjav and 
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thev moved Hobbs out of the garage about two o'clock 

Saturday afternoon. Hobbs took part of his tools, but not 

all. 'Would say that approximately $25.00 worth of tools 

were carried into the fraternitv house bv Mr. Schoenfelder 

• • 

or the colored bov and left on the second floor. Thev 

• * 

thought this would perhaps have some influence in getting 

money out of Hobbs. 'When witness came up from the gar- 

age he decided to do some work on the books: post all the 

collections from individual members. Bullard's clothes 

were on the table, and those suitcases, and witness carried 

two suitcases and three or four suits of clothes and 

61 a top coat and a laundry box into a large storeroom 

or closet on the fourth floor and left them in that 

room which was an entirely separate room, about ten feet 

from the door of witness' room. On Saturdav before the 

tire witness left his room at approximately 7:30 and went 

down stairs. Parlton was still in the room when witness 

came out. He did not go in the room again until Sundav 

night between 10:30 and 11:00 o'clock, when he went in 

there with a candle to look over the house, to see how badly 

it had been burned, and thev went to their room to see if 

• 

anv of their clothing or anvthing was missing. The corner 
of the desk and the chair which was sitting next to the desk 
were burned. There was a triangular burn on the chair: 
does not recall whether the drawer was still in the desk or 
not, and a waste paper basket which had been sitting then* 
and was more or less of a funnel burned up the side of tin* 
wall. The room was all upside-down. The desk drawers 
had all been opened and everything in the room moved 
around. At the time of the fire witness was working for 
the Xavy Department at a salary of $1,620.00 a year and 
had been so employed approximately two years, and is still 
so employed. When witness went in his room in the fra¬ 
ternitv house on the evening of Julv 8th the window was 
open and was always kept open because there was a table 

sitting in front of the window and it was verv inconvenient 
' « 

to get to the window. In addition to his salarv, the fra- 
ternity paid half his board and room for keeping the books. 
Witness went with Mr. Ross at the time Ross went over the 


road defendants had taken on their trip to York and checked 
up on them. When they got to the Inn where they had tried 
to And the telephone he remembers seeing the waitress who 
testified. They ordered a sandwich and some beer, and 
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while they were eating* talked to some people who tliev later 
learned were Mr. and Mrs. Schoultz. Ross asked them if 
lliev recalled defendants being there earlv Sundav morning 
and tliev told him tliev were there, and before they started 
to leave witness asked for a glass of water and went back in 
the kitchen with the waitress and she gave him a glass of 

water. On Saturday he had purchased cough medi- 
(5:2 cine and on Sundav when he was in New Freedom 

4 ' 

tliev gave him some medicine for his cold and he had 
some of these tablets left and the reason he asked for the 
water was to take some of this medicine. Asked it, he had 
anv conversation with the waitress about the time tliev had 

4 • 

been there before, he said, “if they were there aroiind 4:30 
or o:00 it would lie impossible—that tliev were Irving to 
accuse us of burning the fraternity house down,” that was 
all he said to her: he said nothing to her about being a pal 
or anything of that sort. Asked when he first knew that 
there was a stain on the mat 01 * rug in his automobile, 
witness stated that his first knowledge of it was either while 
they were in the police precinct or in the Police Oourit, which 
was eight or ten days after the lire. Does not knpw how 
the stain got there. Was in the habit of allowing other 
persons to use his automobile. Loaned his car to Bullard 
011 the Thursday or Friday before the lire to move his 
clothes from Rockville. Mr. Cherry has used his car and 
Mr. Johnston, and practically everyone in the fraternity 
has used it on various errands. 

On cross-examination defendant said that lie \jvas the 
one who walked in the back room with the waitress. This 
was not; after he received the first glass of water. The 
occasion of his walking in the back room was because she 
said the water was in the back room and the glasses were 
back there. She had been waiting on witness at the table 
with the other three men. Asked why he went in tfie back 
room with her, lie said “for water”. He remembdred the 
waitress being asked bv Ross whether or not she was 
there on Sunday morning previous to the time they were 
there which was before he followed her back in the kitchen, 
and remembered her stating distinctly she was not there 
on that morning. He did not ask her anything concerning 
being there on Sunday morning. He told her, j in his 
opinion, if they were there between 4:00 and 4i30 and 
o:00—never asked her to state they were there at that time. 
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Asked why he did not ask her that in the presence of Ross 
and Parlton. he said he did not ask her anything. Did 
not ask her if she was asked what time thev were 
63 there Sunday morning, to sav it was around 4:30. 

*‘Q. What did you tell her? A. I told her that in niv 
opinion if we were here between 4:30 and 5:00 as Mr. 
Sehoultz had stated, he and his wife had stated, it would 
he impossible for us to be- 

Q. (Interrupting:) Doirt you know as a matter of fact 
that Mr. and Mrs. Sehoultz have never stated you were 
there at 4:00 or 4:30. A. They stated that it was approxi¬ 
mately davlight. 

Q. You know thev have never stated that vou and Pari- 
ton were there at 4:00 or 4:30, don't you? A. Yes, sir. 

Q. Do vou sav thev did state that? A. Xo, sir; thev 
did not. 

Q. What was the occasion of your talking to this young 
ladv and saving something about what Mr. and Mrs. 
Sehoultz had said'about 4:00 or 4:30, what was the occasion 
for vour doing that? A. It is merelv niv estimation as to 
what time." 


According to the report the fire alarm was turned in around 

4:20. On Saturday night witness used some type of cold 

medicine. Does not know what the medicine was they gave 

him on Sunday. It was given to him by Mr. Fried in 

Xew Freedom, Pa., which is a small town. Asked in what 

part of Xew Freedom Mr. Fried lived, he said it is off 

the road from York into Xew Freedom. Has been to 

that house twice. Was there approximately a month before 

that time. The'first time thev went to Xew Freedom 

thinks thev went on Sundav to get a girl, witness had 

met in Baltimore College, and also Miss Fried, to bring 

them back to Goucher College. Parlton telephoned Miss 

Fried. Does not know the telephone number and never 

did. Has known Parlton four or five months. They went 

to Baltimore several times. Witness was not Parlton's 

sponsor in the fraternity, trying to get him in as a member. 

Mr. Fesser brought him around to the fraternity house. 

The wav thev do is rush men from the University and 
• • • 

bring them to the house to social entertainments 
64 and then each, man passes on these men. Each 

individual has a right, if he dislikes a person, to 
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blackball him in fraternity meeting. Parlton was nbt black- 
balled. On the Friday night before thev left foi: Mary- 
land, defendant thinks he was up till approximately 
1 :00 or 2:00 o'clock, and then went to bed. Plad no date 
that night. On Saturday thev had this trouble with the 
man in the garage. Thev had no trouble with the auto- 
mobile when out near Frederick. It was running nor¬ 
mally. Does not remember whether he told Roberts the 
car would do 68 miles an hour. The fastest witness ever 
drove the car was 65 or 68 miles per hour. Does not know 
the fastest it was driven on the morning thev went to 

- i _ 

see the young lady up in Maryland. It was arouild 45 or 
50 miles per hour. The car ran well until approximately 
20 miles outside of Baltimore, when it started pissing. 
When defendant Smith and Parlton were out tlhit night 
they did not discuss at any time that they were ^oing to 
Maryland to see Miss Fried, until thev got to the lunch 
i*oom on Fourteenth Street. Witness got some sleep that 
morning in the car coming from Rockville. Identified Gov¬ 
ernment Exhibit 16 as his car. It had seat covers on that 
day. The automobile never got out of his possession that 

lg after 
to eat, 


morning. Thev went to the lunch room that morni 
thev took Miss Zbinden home to get something 
which thev usually do, and got there about three!o’clock. 
Parlton brought up the proposition of going to see Miss 
Fried and asked witness if he would go to Xew Freedom. 
Did not go home and make any preparations or take any 

clothes or anv clean shirts. Knew when thev made the 

• • 

arrangements to go to Xew Freedom he had to !bc back 
the same night for another date with the same girls thev 
had left that morning. Asked when they made any ar¬ 
rangements to meet Miss Zbinden and Miss Sped re, who 
lived in Rockville, on Sunday night, witness said I that he 
made his date on Saturday night, and after makiijig same 
drove to York and came back the same day. The previous 
week they drove to Derby, Connecticut. Left there Wed¬ 
nesday at approximately 6:00 o’clock in the afternbon and 
did not arrive in Washington until 6:00 or 7:00 
65 o'clock the next morning. Saw Miss Fried on 
Sunday. The medicine was given him eitheif by Mr. 
or Mrs. Fried. He does not remember. Does n^t recall 
that they disturbed anything in their room on Sunday 
night when they went up with a candle. Does not recall 
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whether the desk drawers were pulled out as there was 

not. much light. Had not packed any books on Saturday 

before the lire and had not taken any out on that day. 

Moved them either Tuesday or Wednesday to 617 Twenty- 

first Street. Tliev were Law, English and Spanish test 

books he had used at George Washington University. 

When he moved the books, he carried those that were in 

the closet over in the grip. Had a few other books around 

the fraternity and carried them over in the car. Parlton 

took the typewriter out. Does not recall when he brought 

it. back. Did not see Parlton take four or live suits of 

clothes out of the room. Does not know whether these 

clothes were in the closet after the lire. They had some 

clothes that went on the laundrv list: all the clothes witness 

• 

had were cleaned, several of them were smoked and burned. 

Does not know how many clothes he had after the fire, 

but has a list stating those which were cleaned, which list 

was made Mondav when thev sent the clothes. The In- 

• • 

surance Laundry called for the clothes. Knows the cook 

named Madeline Simms. Asked her if she had seen the 

milk can at the fraternity house. Thev saw her Sunday. 

• » * 

She said there was a milk can around the house. Did not 
tell her the milk can was at Mr. Rice’s office, but asked 
her to go down and see Mr. Rice to see if she had seen 
this can. Does not recall whether he left his room door 
open on Saturday, night when he went out. Parlton was 
still in the room when witness left. Does not know whether 
the door was locked when he went out. Parlton said 
nothing about locking the door. He usually locked the 
door. It is the type of lock which is either locked or un¬ 
locked by pushing a little lever. When you pull the door 
it. depends on which way the latch is turned whether you 
have to use a key to open it. Made his appointment on 
Saturday night to meet Miss Speare on Sunday night. 
Brought her home about 1:15 or 1 :30 Sunday morning. 
The other young lady was taken home about 2:15 

06 when thev arrived at her house. Parlton did not 

* 

tell Smith that Parlton had an engagement with 
her Sunday night. They left the restaurant on Fourteenth 
Street at about 3:10 or 3:15. Arrived at the filling station 
in Baltimore at 4:10. Looked at his watch when tliev 
drove in the station. Estimates that it was about 5:00 
o’clock when they broke down at Gunpowder Falls, which 
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is about twenty-five miles from Baltimore. It took them 
about fifty minutes to drive from Baltimore to Gunpowder 
Falls. Walked for a short distance before he rode on 
the running* board of the Ford, to get a man to fix jliis ear. 
Fstimates that lie arrived at the garage in Hereford be¬ 
tween 5:20 and 5:30. Concerning the time when l{e went 

• • • ** I 

in the kitchen with the waitress Wilev to get a glass of 
water and spoke to her about some time which ^Ir. and 
Mrs. Schoultz had mentioned that he was there I before, 
between 4:00 and 4:30, witness said that Mr. Ros$ asked 
what time they arrived there and Mr. and Mrs. Sjchoultz 
said it was not davlight and not dawn. He asked them 
if they could approximate what time it was and th<fy said, 
between 4:30 and 5:00 was there best estimation j of the 
time. To his recollection they said it was between 4:30 
and 5:00 and he mentioned to the waitress in the Kitchen 
that they had made that statement. When Mrs. Sichoultz 

* • -T- • « 

made that statement Miss Wilev was behind the counter. 
Asked his reason for not stopping* in Xew Freedom, he 
answered that they stopped there and telephone|l Miss 
Fried and drove on to York to see if tliev could get a new 
spring put in the car, and also to get cleaned upL Xew 
Freedom is a very small town. Does not know \yh ether 
there is a hotel there or not and made no inquijries to 
find out. 11 is home town is of approximately two oil* three 
hundred, and they have no hotel, and Xew Freedom is 
approximately the same size. Had been to Miss Fried’s 
home on two previous occasions. Did not inquire in Xew 
Freedom as to whether there was a garage there; where 
they could have the car repaired. Knew fherejwasa 
small garage two miles from the falls, but in ai small 
town of two or three hundred thinks most anyonei would 
understand there is not a Chevrolet Motor Company there 
with all parts. It is difficult to find a garage open 
(>7 on Sundav, but usually in a large town vim can 
find one open. York is seventeen miles norjth and 
west of Xew Freedom and New Freedom is approximately 
one mile off the road. Thinks Parlton telephoned! either 
from the Telephone Company or a bakery, is not positive. 
Does not remember the name of the other voting ladv who 
came to York with Miss Fried. Looked for a garage on 
the way driving in to York. Did not look for a garage in 
Xew Freedom. After Mr. Winemiller fixed his car lit was 


60 


EDWARD J.' PAKLTOX KT AL. VS. UNITED STATES. 


running? all right, but lie had put in a spring: that was 

much larger than the springs which were in there. Came 

back bv wav of Rockville because lie had a date there Sun- 
* * 

day night with Miss Speare. Does not know her address 

in Rockville. Left her at her home on Sundav morning. 

Asked where her home is located, he said, “As you go 

straight through the road to Rockville toward Frederick, 

you turn right and go straight ahead approximately two 

or three blocks. ?? Has been to her 'home ten or fifteen 

times, but does not know the address or what street it is 

on. Coming back Sundav the first thing Parlton did was 

to telephone to Washington. He got off at the corner 

saving he intended to buv eigarets or something and went 

on down to the* drug store approximately a block from the 

corner and witness turned right and went by and got Miss 

Speare. Does not remember the name of the street where 

Parlton got off. When he came back he told witness about 

the fire which was the first witness knew about it. Sold 

his automobile a short while ago. Took the radio out of 

it a week or two before he sold it. The radio was on it the 

morning of Julv 9th. There were no rugs in the car when 

it was sold. The police had taken them out. 

Re-direct examination: Before he went to New Freedom 

to see Miss Fried on this occasion he had seen a telegram 

that Parlton had. Saw it either Friday or Saturday. 

Thinks it was Friday when Parlton received a wire from 

Miss Fried asking them to come up over the week-end of 

the Fourth. This was Fridav or Saturday before the 

• •• 

Fourth of July.' It was around the 29th or .‘10th of June. 

Identifies a telegram exhibited to him as the one he 
68 testified about. Said telegram was offered and re¬ 
ceived in evidence as defendants’ Exhibit Xo. 1, 
and was read to the jury as follows: 

“York, Pennsylvania, June 30, 1933, 10:05 P. M. 

E. J. Parlton, 

1312 X. Street, X. W., 

Wash., D. C. 

Here until tomorrow. Come up home Sunday. Wire 
Westside Sanitarium, York, immediately. 

Helen." 

Identified a writing bv Mr. and Mrs. Schoultz as seen bv 

- • w 

him, and a paper handed to him as the writing aforesaid, 
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and stated that after the hearing in the Police Coiirt they 
started checking the witnesses with whom they had talked 
with Mr. Koss to sec* what time it was, to have then} verify 
the time, and Parlton and witness drove to Gunpowder 
Falls and got a statement from Mr. and Mrs. Schoultz. 
The statement was signed by Mr. and Mrs. Schoultz in the 
presence of witness. The statement so identified by wit¬ 
ness was offered in evidence not as proof of its contents, 
but as supporting the testimony of the witness that he 
had heard these people fix the time that he was there, as 
testified by the witness on cross-examination, and was ad¬ 
mitted for such purpose, and at the suggestion j of the 
Assistant District Attorney that it be read, as loi}g as it 
was admitted, was read to the jury as follows: 


t i 


Aug. 5th. 

This is to ccrtifv that on Suiulav morning Julv 19th we 
were awakened by two men who called out ‘yo ljio’, ‘hi 
there’, etc. They asked us if we had a telephone, and we 
told them no. It wasn't daylight and it wasn’t dark but 
just breaking dawn. It was approximated 4-30 or 
5.00 A. M. 

(Signed) BESSIE E. SCHOU 
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LTZ. 

RICH A P D SCHOULTZ. 

Parkton, Md. 


I also certify that I got up and went to the window. I 
saw a car at Gunpowder Falls Bridge, about a jstone’s 
throw from our house. I could just distinguish the} forms 
of two men. 

(Signed) BESSIE E. SCHOULTZ”. 

Asked about the conversation with Madeline Simujis, wit¬ 
ness said that he asked her if she had seen a m}lk can 
around the fraternity house. This was approximately two 
or three weeks ago. Witness said he saw her at hek* home 
and she stated she had seen a can around the house, and 
witness asked her if she would go down to Mr. Ricefs office 
with him to get Mr. Rice so that they could go dowij to the 
Property Division, or wherever these cans were, an<jl see if 
she could identify that milk can, and she said she preferred 
Mr. Rice to come up and they would go down. A weiek ago 
last Sunday Mr. Rice went up and called Madeline in the 
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kitchen and she stated she had seen a milk can around the 
fraternitv liouse vard and she would be glad to go down 
with them to see whether the can they had at the Police 
Station was similar to the one she had seen there. She did 
not go down to the Police Station. Witness did not at any 
time tell her the can was in Rice's office. In that conversa¬ 
tion she referred to Stanley Dade who was also employed at 
the fraternity house and did the cleaning up and said he 
had mentioned definitelv concerning; the can that he had 

k V 

seen it. Thereafter witness got in touch with Stanley Dade. 
Ilis first information concerning Dade and the milk can 
came from Madeline Simms who was the first one who sug¬ 
gested it. Miss Speare is now at Hampton (’ollege, Rich¬ 
mond, Ya. He blade an effort to get her to the trial, but 
was unable to do so. Is not acquainted with the streets and 
the names of the streets in Rockville, Md. Has been out 
with Mr. Bullard several times, and to his knowledge there 
are only one or two main running streets out there. 

On re-cross-examination, witness said that when he fol¬ 
lowed the waitress into the kitchen that at that time 
70 Mr. and Mrs. Schoultz had said outside, in the pres¬ 
ence of Mr. Ross that witness was there between 
4:30 and 5:00. When they went back on August 5th, Parl- 
ton wrote the statement which contains the signature of 
Mrs. Schoultz, who is in the witness room. Parlton asked 
them to state definitely what occurred there that night and 
they stated what is in the statement and signed it. Parlton 
asked them to sign on the line immediately below where he 


finished writing. Asked whether this was the first time lie 

ever knew the Schoultzes stated that thev were there be- 

tween 4:30 and 5:00, witness answered, “I just told you 

they told Mr. Ross that when Mr. Ross interviewed them." 

Witness was asked whether after Mr. and Mrs. Schoultz 

read the statement over they said to witness, “Mr. Smith, 

we can not fix the time that vou were here on Sunday morn- 

ing, we know it was about daybreak”, and asked witness 

to make up a new statement to that effect, witness said that 

thev did not ask him to make a new statement: thev stated 
* * • 

it was daylight and witness and Parlton asked them what 
time it got daylight there and they said around 4:30 or 5:00. 
Witness and Parlton said: “Well, according to that, it was 
approximately 4:30 or 5:00 when we were here”, and they 
said yes. Did not ask them to re-write the statement. 
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Asked whether they wrote another statement at all] for the 
Sehonltzes to sign, witness said they started to | write a 
statement before they wrote that one. That is, jtlie last 
statement written. The first statement was torn it]!). Does 
not recall whether or not it was signed. Responding to 
questions by the Court, defendant said that from jthe fra¬ 
ternity house he and Parlton went to the house of jtlie girl 
in Washington, and from there to Rockville, wlufre they 
were joined by another young lady at about 8:30 or 9:00 
o’clock. Then went to a drug store and then went riding 
between Rockville and Frederick. Went to the drug store at 

' L 

9:00 or 9:30 and then rode around between Rockvfillo and 
Frederick, or near Frederick, until about 1 :00 o'cloclj. Then 
left one of the girls at Rockville and the remainiiig three 
came in to Bethesda, which is when witness became sleepy 

and asked Parlton to drive. Then came in to Wash- 

| 

71 ington on M Street and Parlton and the gijrl went 
into her house where Parlton was for about half an 
hour while witness slept in the car. This place was 1411 and 
1413 M Street, right on Thomas Circle. The fraternity 
house was on X Street between 13th and 14th. Vermont 
Avenue runs between. They were about a block and a half 
or two blocks from the fraternity house when ijit Miss 
Zbinden’s house which was about 2.30 or 2.45 A. M. The 
lunch room is two or three doors below Thomas Circle on 
the east side of the street, which is about two and a half 
blocks from the fraternity house. It was in this lun<fh room 
that they made up their minds to go to see these girls in 
Pennsylvania. Had not told them they were coming. 


Paul Winemiller testified that he lives at Herefore, Md., 
where he runs a service station, and was in this business 
at the same place on July 9, 1933. He recognizes both of 
the defendants and the first time he saw them was on the 
morning of July 9th, 1933, when one of them came to wit¬ 
ness’ service station; the other was with the machine. Does 
not know whether it was Smith or Parlton who came to the 
Station. It was just a little bit before 5.30 when hb came. 
Witness had never seen either defendant before tlnjt time. 
When the voung man came to the service station lie asked 
if there was a mechanic there. Witness said he lixed ma¬ 
chines and witness was asked by the young man to go and 
look at his machine. Witness said he had to get someone 
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to take him up: that his machine had broken down, and wit¬ 
ness had to call his wife out of bed. The man across the 
street, Mr. Presley, was up, and witness asked him to take 
witness to the machine, and Mr. Presley did so. The boys 
had a Chevrolet coach which had broken a valve spring; and 
was taken back td witness' garage and witness put in a new 
valve spring which took about an hour and a half from the 
time he got the machine to the garage. Witness did not 
have a spring of the exact size and put one in that was a 
little smaller. Asked how he fixed the time that the young 
man reached his garage, witness said he gets up at 5.20 
every morning"and was just opening it]) when the young 
man got there. Mr. Preslev drove them down in a Ford 
which had Tennessee license tags on it. The young 
72 man came to witness’ place standing on the side of a 
machine and witness saw him when he jumped off of 
the machine on the opposite side of the road. Hereford, 
Md. is 14 miles from New Freedom. When witness got to 
the Chevrolet car one of the boys was there. 

On cross-examination witness said that he had no doubt 
that defendants were the two boys in question. After wit¬ 
ness repaired the car it ran all right. Witness had his 

alarm clock set for 5:20 and arose and dressed. On Sundae 

• 

morning witness opened up as soon as he could. Asked, 
“Would sav that was about 15 minutes after alarm went 
off, making it about 5:20 or 5:35?” he answered, “It was 
not over 5:30”. Remembers when Inspector Roberts came 
to Hereford and talked to witness about August 31st. Does 
not recall telling Roberts it was about six o’clock when lie 
opened his station. ITis place is about sixty miles from 
Washington and about two miles south of (ritnpowder Falls. 


Sarah Winemiller testified that she is the wife of Paul 
Winemiller and lives at Hereford, Md., where she lived on 
the 9th of Julv. 1933. Recalls that on the morning of Julv 
9th, 1933, someone came to the garage for the repair of a 
car. Witness and her husband stayed up late on July 8th, 
Saturday night, and she told her husband she was going to 
sleep late Sunday morning, and her husband got her up 
earlier than he ever did, and she got mad. Her husband 
got up that morning at twenty minutes after five, and got 
her up to watch the store while he went after this machine. 
She saw a young man who came to get her husband to go 
for the machine; recognized Parlton as this young man. 
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Helen Fried testified that she is a student at Goucher 
College in Baltimore. Has known defendants Paijlton and 
Smith since the latter part of April. Met them at Goucher 
College. Witness’ home is in New Freedom, Pa. Defend¬ 
ants were at her home shortlv after the school closed the 

• 

first of June, and have been there since. Recalls jSunday, 
Julv 9, 1933. Both defendants were at her home on 
that dav. She first heard from them on that dav 

» ] w 

when Parlton called her between 8.00 and 7i30 from 
New Freedom and said he was on his wav to her house to 
spen t the day, as she had invited him to do. Smith was with 
Parlton and they said they had an accident to the jautomo- 
bile and their clothes were not in good condition, afid since 
there was no hotel in New Freedom, they thought they had 
better go to York. Thev called witness from Yjork and 

~ * . i 

said they intended to get their car fixed, and would she come 
to York and get them. Witness drove to York and got them 
and brought them to her home in New Freedom. She got 
to York about 1.00 o’clock. Defendants were in the Penn 
Hotel. She got them to her home about two o’clock, where 
thev staved until earlv evening. Defendant Smith had a 
cold and witness' father gave Smith some cold tablets. 
Witness had sent a telegram to Parlton, and identified said 
telegram as defendants Exhibit No. 1. She sent tjiis tele¬ 
gram on June 30, 1933. They did not come then. | She in¬ 
vited them for that week-end but thev were unable to come. 
Witness had a letter from Parlton saying that thejr would 
be unable to come, but would be up next week-end. She 
was expecting defendants on July 9th. She ljas lost 
Parlton's letter. 

On cross-examination she stated that she did hot save 
such letters. She has corresponded with Parlton occasion¬ 
ally. Was expecting the defendants to visit her liome on 

Sundav between 7.00 and 7.30. Thev called her from New 
%■ ^ 

Freedom. She came from Baltimore the morning of giv¬ 
ing her testimonv with one of the defendants. Did not 
discuss the facts of the case with him. Did not talk to him 
about what she was going to testify. On July 10, 1933, 
Parlton telephoned her and told her about the fire, j He did 
not ask her if she remembered that he was at her lifime the 
day before. Defendants did not stop at her home jm Sun¬ 
dav morning; her home is about a mile off the main road. 


5—6176a 
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She was not at school at this time. Was at home on Satur¬ 
day, July 8th. Was not expecting them on Saturday, but on 
Sundae. When thee left her home on Sundae night thee 
did not tell her what thee were coming to Washing- 
74 ton for. Thee left her home in the earlv evening. 

Were at her home about three hours. When she 
went to York for defendants a friend of hers named Portia 
Heathcote was with her. She lives on Main Street in Xew 
Freedom. There is no address for her home. Asked how 

mane houses in tile block, she said thee do not have blocks. 
• * 

The house is on a hill in the northern part of town; second 
from the last house. There is a small hotel in Xew Free¬ 
dom, but no tailor shop. There is a garage there. It is a 
town of twelve hundred people. 


Robert Presley testified that he lives in Baltimore, Md. 
< hi Julv9, 193J, lived at Herefored, Md. Knows Mr. Wine- 
miller and when witness lived in Hereford his home was 
right across the street from Winemiller’s garage. Remem¬ 
bers about a car that was out of repair on the morning of 
July 9, 1933. Winemiller came after witness to take Wine- 
miller to the car! which was broken down. Witness took 
Winemiller in Witness’ car, which had Tennessee license 
tags on it. When Winemiller came for witness there was a 
man at the filling station who went with them. This man 
was a stranger to witness. Asked if he would recognize 
this man, witness said there were two of them, and he 
doesn't know the names apart. Identifies defendants as 
the two men referred to. He did not notice the time when 
Mr. Winemiller came for him. It was pretty early. 


Harry Dracos testified that he is Manager of a restaurant 
at 1133 Fourteenth Street, X. W., and was night manager of 
this restaurant on July 9, 1933. Was in the restaurant on 
said date. Recognizes defendants. One of them came to 
the restaurant between 3.00 and 3.30 in the morning. Iden¬ 
tifies Parlton as the one whom he saw there at that time. 
Did not see Smith. The waitress who was on dutv at that 
time is named Sally Walker. 


Stanley Dade testified that he lives at 1159-19th Street. 
Worked at the Sigma Phi Fraternitv house from March 1st 
until September 5th. Was working there just before the 
fire. Saw milk chn similar to Government Exhibit 4, which 
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| 

was in the yard of the fraternity house two pr three 

75 davs before the fire. Witness moved this can twice 

% i 

and offered it to the trash man once, but hg said it 
was not any good, so witness set it out in the areaw4y. The 
lid was not with the can when witness moved it. The Sat¬ 
urday before the fire when witness cleaned up the garage 
the lid was inside the garage and witness put it in the trash 
barrel. The lid he put in the trash barrel was dented sim¬ 
ilar to the lid on Government Exhibit 4. Witness w^s there 
when the Police took the can away. The house manj got the 
lid in the trash can. Would say that the lid of Government 
Exhibit 4 is the same one. It was Mr. Schoenfel<jler who 
took the can away. The Police took the whole thing, top 
and bottom both, and put it in the patrol wagon. Tl^ere was 
about two or two and a half inches of blue gas in the can. 
The can the police took away appeared to be the same size 
as Government Exhibit 4. Witness did all the cleaning at 
the fraternity house. In this cleaning he used gasoline 
twice during the week before the fire. In the first{part of 
this week he cleaned the dining room floor with gasoline and 
waxed it, and the latter part of this week cleaned the par¬ 
lor floor and the hall floor with gasoline. Used no gasoline 
elsewhere in the house. A couple of days after the fire wit¬ 
ness helped move a trunk, two suitcases, some slices and 
clothing out of defendants’ room in the fraternity hquse. 

On cross-examination witness stated that he wasj in bed 
when the fire was going on. He did not set fire to the house. 
Used gasoline to clean the floors with. Got the gasoline 
from a station at the corner of 12th and M Streets. Mr. 
Schoenfelder gave him the money for it. Got a gpllon of 
gasoline each time. Did not clean the basement with gaso¬ 
line. Used the gasoline on the dining room floor and the 
parlor and hall of the first floor. Sprinkled no gasqline on 
the rolled up rugs, or on the blankets down stairs, op on the 
stairs going from the first to the second floor. Sprinkled 
none on the second floor. Has known defendants siiice wit¬ 
ness worked at the fraternity house. Government jExhibit 
4 looks like the can witness saw at the fraternitv 

76 house. When the police and firemen came there and 
they looked in the can there was blue ga^ in it. 

Thinks he talked to witness Lauber that morning. Lauber 
asked witness if he knew anything about a watering can, 
but did not ask witness anything about a milk can. | There 
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was a square can in the garage on Saturday when witness 

cleaned it up. Witness and the house manager locked the. 

garage. Does not know whether Smith was there when the 

garage was locked. Before that the milk can was in the 

area wav leading from the garage to the house. Told the 

trash man he could have the can if it was anv good to him. 

Does not know the trash man’s name. He came nearlv 

everv daw Talked with him about the can on Wednesdav 
• * • 

or Thursday before the tire. Does not know where he was 
on Wednesdav ai 5.00 o’clock, P. M., or on Thursday at 
12.00 o’clock. The first time he talked to the trash man 
about this can was Wednesdav afternoon. Does not know 
where he was at 3.00 o'clock Wednesdav afternoon. 


Columbus Mack testified that he lives on Libbv Street, 

Southeast, in Washington, and works at Cities Service, 

14th and Water Street. Has worked there about 25 vears. 

* 

Was around that station on the earlv morning of Julv 9, 
1933, when a car came there and got gas in a can that held 
ten gallons. Witness washed the can out. Two men came 
there and witness had a slight look at them. Tliev were 
white men. Had on white clothes and white shoes. Thinks 
they were bareheaded. One seemed a little taller than the 
other. One weighed a little more than the other. He 
weighed a little more than witness would, he thinks. Wit¬ 
ness weighs 175 pounds. The other was smaller. Saw the 
defendants at the Police Station; could not recognize them 
as either of the two men. The man witness described as 
the larger man seemed to him to be larger than either de- 
fendant. Witness helped set the can on the running board 
of the automobile. 


On cross-examination witness said that he has seen de¬ 
fendants about three times since the morning of Julv 9th 
and has talked with them on the same case. Witness told 
them he could not identifv them. Remembers that 

ft - 

77 Parlton and his attorney, Mr. Rice, came to see wit¬ 
ness and that when Parlton started to sav something 
Rice stopped him. Government Exhibit 4 looks like the can 
witness washed out. 

On re-direct examination witness said that he had talked 
to the District Attorney about this case. Does not think it 
was Mr. Sirica. Has talked to Mr. Roberts, the Fire Mar¬ 
shal, about the case, and to Mr. Sager, the policeman. Told 
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them both he could not identify defendants and that one 
man was a good deal larger than either of defendants. 

On re-cross-examination witness said that he | helped 
Hanna put the can in the automobile. 

I 

Miss Montano Walters Zbinden testified that she now 
lives at 412-12th Street, Southeast. On July 9, 193)3, lived 
at 1418 M Street, X. W. Has known both defendants since 
early in the summer. Saw Parlton on Saturday afternoon, 
July 8, 1933, shortly after six o'clock. Both Smith and 
Parlton picked her up about 8.00 o’clock and she was with 
them until between 2.30 and 3.00 o’clock in the morning. 
They picked her up at the Peoples Drug Store at Gphomas 
Circle. They drove to Rockville, Md. and called f6r Miss 
Speare. Drove around a short while, went to a drug store 
and got something for Smith’s cold and some dripks; ice 
cream, and then drove out in the country. Just didn’t do 
anything until the time to take the other girl honnL She 
was supposed to be home at 1.00 o’clock. It was in the 
neighborhood of 1.00 when they started to her hom<* which 
was in Rockville. Does not know of any particular street 
number. After they left Miss Speare at her honle they 
started to Washington, Smith driving. He was not feeling 
well, so he got in the back seat and Parlton drove the car 
to Washington. Thev took her home and she estimated that 
she got in the house between 2.30 and 3.00 o’clock, but they 
stopped out in front for 15 or 20 minutes talking. Parlton 
took her in and stayed for some minutes. Does not know 
how long. Smith did not go in. He was in the ba(*k seat 
of the car lving down. It was 2.30 or 3.00 o’clock when the 
bovs left. Asked when she next heard from either de- 
78 fondant, or saw thev/, she stated that Parltonicalled 
her from Rockville late in the afternoon or ehrlv in 
the evening and after he talked with her on the telephone 
defendants came in with the girl from Rockville to her 
house, arriving there shortly after they called her. Called 
her from Rockville and came in immediately and picked her 
up and they went over to the Sigma Chi house in the car. 
The boys went in and looked around. They drove Ground 
a while and Parlton and witness walked back to her house 
and Parlton staved there until Smith came and got him. 
This was Sunday night after the fire. On Saturdayj night 
or Sunday morning, July 9th, the only time they weire not 
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all together was when Parlton and witness went for a walk 

down the road. Thev drove out to one of the fields near 

Rockville and she and Parlton walked down the road and 

Smith and the other girl stayed at the car. Witness and 

Parlton walked down the road some distance and back to 

the car. Smith and the other girl were at the car when 

witness and Parlton got back. This is the only time they 

were not all together that evening, except when Smith went 

in the house and got the other girl and when he took her 

home he took her to the house from the car. When thev 

* 

took this walk down the road it was sometime between the 
time they reached Rockville and started for home; perhaps 
around 11.00 or 12.00 o'clock. Witness and Parlton were 
awav from the car about an hour. Thev then all got in the 
car and went to a cafe in Rockville and had something to 
eat and then went to Miss Speare's home. Had met Miss 
Speare before. Asked if she knew where Miss Speare lived, 
witness said she would not be able to find it herself. Does 
not know how far off the main road it is. Between 2.30 and 
3.00 o'clock they were in front of witness’ house. 

James E. Divver testified that he is in the automobile 
business at Fourteenth and T Streets, handling Chevrolets. 
Has handled Chevrolets for eleven years. The standard 
paint job on CheVrolets with a black body is cream wheels. 

Forty per cent of all Chevrolet cars sold are coaches. 
79 Asked how many 1933 Chevrolet models painted with 
that color scheme were in Washington on the 9th of 
July, 1933, witness said there were 150 out of his place of 
business, and that there were nine Chevrolet Sales Agen¬ 
cies in Washington. 

Clement Sharp testified that he now lives in Newport 
News, in July, 1933, he lived at 1323 M Street, X. W., Wash¬ 
ington, D. C., and kept a car in the garage in the rear of the 
fraternity house at 1312 N Street, N. W. First occupied 
said garage some time in June, and until the week before the 
fire was renting space therein from Mr. Hobbs. The car 
witness had in said garage remained there until the last of 
July or the first of August and was in said, garage at the 
time of the fire. 1 Witness went to those premises the eve¬ 
ning before the fire. Had been there sometime in the after¬ 
noon and went back again between six and seven P. M. to 
see Mr. Schoenfelder to get a kev so witness could get in 
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the garage. Thev had had a misunderstanding with Mr. 
Hobbs and they locked the place up. Witness had ja car in 
there, so he went to see Mr. Schoenfelder to find out if thev 
were going to keep his car. On this occasion witness went 
to the fraternity house up past the garage in the alley, up 
the area way and in the back door; he went in from the rear. 
On Saturday, the day before the fire, about six cjr seven 
P. M., witness got off work and went to see Schoenfelder 
and this was when he saw a milk can on the premises sim¬ 
ilar to Government Exhibit 4, but with no top on it. The 
can was kind of tilted up against a garbage can and was 

about the size of Government Exhibit 4 It was half wav 

* 

leaning up against the garbage can like it had been care¬ 
fully set there, and was in the alleyway coming up between 
the garage and the fence. A long time before, wtyen wit¬ 
ness first went there, lie saw a can with a spout on it that 
was used for a watering can in the garage. 

On cross-examination witness said that lie went to the 
garage to see Mr. Schoenf elder about getting the key to go 
in the garage. Did not go to see Mr. Schoenfelder that 
night and did not go in the garage that nigljit. Did 
SO not see Schoenfelder until Monday or Tuesday after 
the fire. Was in the garage during the aftenioon be¬ 
fore the tire—mavbe three o’clock—mavbe later than that. 
This was after Schoenfelder and Smith locked the pilace up. 
Got permission from Parlton and went in through a [window 
to get some parts of transmission gear to take upj to Na¬ 
tional Service. The parts were located right alongside 
witness’ car and he took them out through the window. 
Came back to the garage that evening but did not see Mr. 
Schoenfelder and did not go in the garage again. Came 
back for the purpose of getting permission from Mr. 
Schoenfelder to finish up this job. The milk can was lo¬ 
cated in the area way between the garage and the fence. 
Did not notice whether the lock was broken off the garage 
door then. The can seen bv witness was a similar! can to 
Government Exhibit 4. It could be that one or another one. 
Asked when he was first talked to about this case jwitness 
said he did not know anything about a can until Srdith and 
Parlton came down and saw him at Newport News a little 
over a week ago, and then remembered that on the night 
before the fire he had gone to the garage. When defendants 
came to Newport News they told witness who they were 
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and asked him if lie remembered them being arrested, and 
asked witness what he knew about it, and witness told them 
what he has just testified to. They asked witness about 
the can and he told them. They asked him if he had seen a 
can or anvthing about the case and if he would testifv to 
what he had seen, and he told them he would. They men¬ 
tioned a watering can and this milk can. Did not describe 
the milk can to him. Parlton paid witness’ expenses up and 
back. 

Wilbur J. Grimm testified that he lives in York, Pa., and 
is a barber. During last Julv he was in the barber business 
at Hotel Penn and lived at 400 North George Street. Recol¬ 
lects shaving two voting men on Sundav, Julv 9th between 
10.30 and 11.00 in the morning. The barber shop was not 
open for business on Sunday. Witness usually shaved him¬ 
self Sunday morning and the bell-boy came down and asked 
witness if lie would shave two guests of the hotel, 
81 and witness said he would, if thev would come down 
right away, and the two young men came down. Wit¬ 
ness identified defendants Smith and Parlton as the two 
voung men shaved bv him that morning. Thev came to the 
barber shop in their shirt sleeves and had light trousers on 
and shoes, and no stockings. Witness did not detect any 
odor of gasoline on their clothing or about either defend¬ 
ant on that occasion. Asked who paid him witness said one 
defendant gave him a $5.00 bill and witness had no change, 
as he always put his money in the safe up-stairs, and the 
other gentlemen said he would fix it up and asked how much 
it was, and witness replied that he did not make a practice of 
shaving anvone on Sundav and was handed a dollar bill. 
Witness said he had no change and was told to keep it for 
both of them. 

Calvin R. Walker testified that he lives at 127 North 
Duke Street, York, Pa., and lived there July 9, 1933. Wit¬ 
ness is a tailor and was in this business last July. Recalls 
that on Sunday, July 9, 1933, he pressed two suits for two 
men. It was Sunday morning about ten o’clock when wit¬ 
ness was asked by an old man down the street who ran a 
cleaning and pressing place, and for whom witness had 
worked on odd jobs, if witness would come to this man’s 
place and press some clothing. Witness asked this man if 
he would light a pressing machine and he said not on Sun- 
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day, and witness said that he would do it where hd lived as 
he had a tailor’s iron and could do it better and quicker. 
There were some dark grease spots on the bottoijn of the 

t rousers of both suits—bad grease—oil. One of it he bcll- 

- 

hops from the hotel brought the suits and witness got some 
gasoline to take out the grease spots, but did not! make a 
perfect job because it had rings on it, and then pressed the 


At the 
tan suit 
Ysked if 
pressed 


suits as best he could and took them to the hotel, 
hotel witness saw one man who wore the full light 
and identified that man as defendant Parlton. . 
there was any odor of gasoline about the clothing 
by witness he said, “No sir, I could not smell any’’ Wit¬ 
ness is familiar with the use of gasoline, and worked in a 
cleaning plant for six years where they used nothing 
82 but gasoline to clean with. Is familiar with the mark 
that is made on that kind of clothing by gasoline. 
There were no such markcs on the clothes when tl|ey were 
brought to him; no spots of any kind except wjiere the 
grease was, down around both trouser legs. Dcliv|ered the 
clothing at the hotel about one o’clock. 

Edward J. Parlton testified that he is one of the! defend¬ 
ants; is twenty-two years of age; was born in Derby, Con¬ 
necticut, which is his home; is unmarried; was educated 
in Derby public schools; started to High School, then en¬ 
tered Prep School at Xew Haven, Connecticut; has at¬ 
tended the following colleges: Fordham University, in New’ 
York; is at present at George Washington University and 
studying law’. Before the fire witness lived at the fra- 
ternitv house. On July 8th, the Saturdav before ithe fire, 
witness w r as there in the morning and in the aftern|oon and 
earlv evening. Left the fraternitv house that jevening 
around eight o’clock with defendant Smith in Smith’s auto¬ 
mobile. Went to Miss Zbinden’s home on M Stijeet and 
found she had just gone to the Peoples Drug Store at 
Thomas Circle. Drove up there and she was just coming 
out. She got in the car and they went to Rockville and 
met a girl that Smith had an appointment with ior that- 
evening. Miss Zbinden and witness sat in the car and 
Smith w’ent in and met this girl, whose name w’^s Miss 
Speare, and she and Smith got in the car. From th^?re they 
w’ent to a drug store in Rockville. Smith w’as not! feeling 
well and got some cough medicine there. Got to Rock- 
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ville about quarter to nine. This is practically a guess. 
In the drug store after Smith purchased cough medicine 
the four of them sat at a table. One of the girls ordered 
a soda and witness ordered ice cream, and does not believe 
Smith had anything because he was not feeling well. From 
there they rode out toward Frederick and rode around 
for a while and brought Miss Spearc home. Tier parents 
required her to be home at one o'clock and it was later 
that evening because there was a restaurant on the Fred¬ 
erick road, a sort of an inn, similar to a barbeque. and they 
stopped there and got something to eat and drink. 
83 They left Miss Spearc at her home in Rockville be¬ 
tween 1.1.“) and 3.30. While tliev were driving thev 
stopped on the road to Frederick. Smith was driving and 
witness and Miss 1 Abinden walked away from the car and 
down the road and came back to the car. They were all 
together from that time on. Before that all four of them 
were sitting in the car. Witness and Miss Zbinden might 
have been awav from the car for fifteen minutes or it 
might have been three-quarters of an hour. After they 
left Miss Spearc at her home in Rockville they proceeded 
toward Washington with Smith driving and witness and 
Miss Zbinden in the rear seat. On the wav Smith said 
he was not feeling well and asked witness to drive and 
Smith got in the back seat and Miss Zbinden and witness 
in the front and witness drove to Washington. They 
brought Miss Zbinden to her home on M Street shortly 
after two A. M. and Smith and Miss Zbinden and witness 
talked for a short time and then witness went into Miss 
Zbinden \s home and was there for twenty minutes or so 
and came out to the car where Smith was and thev went 
to a restaurant near Thomas Circle, arriving there around 
three o'clock. Just before thev went to the restaurant 
witness talked to Smith about going to New Freedom. 
The week-end before the family of witness in Connecticut, 
wrote him asking him to spend the Fourth at home, and 
suggesting that he bring some of his friends, and Mr. 
Cherry and Smith accompanied witness that week-end to 
Connecticut. Shortly after witness received word from 
his family to go to Connecticut, he received a letter from 
Miss Fried of New Freedom, Pa., asking if he and Smith 
could spend the week-end. Witness wrote her that he was 
sorry, but had promised to go home, but would come up 
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the following week-end. Had told Smith, but j believes 
Smith had forgotten about it, and had made an 'appoint¬ 
ment with Miss Speare. Believes he received a letter from 
Miss Fried. Identified the telegram heretofore (received 
in evidence as defendants Exhibit Xo. 1, as received by 
him from Miss Fried. They were in the restaurant near 
Thomas Circle about twentv minutes, or a little 
S4 longer, as they washed and then had something to 
eat. While tliev were in the wash room a waitress 
entered the wash room and seeing them, went oiit again. 
It was about 3.15 when tliev left the restaurant and started 

• .i 

to New Freedom. They were talking about goiiig after 
they left Miss Zbinden and just before entering j the res¬ 
taurant, and in the restaurant. Their car was facing down 
14th Street toward F Street and tliev turned the cab around 

* j _ _ • 1 

and went up 14th Street and around Thomas Circle to and 
out Rhode Island Avenue to Baltimore. Does not remem¬ 
ber when tliev reached Baltimore which is 40 miles a wav 

• i • 

and would take a little over an hour. Imagined |t was a 
little after four. They had ten gallons of gas pip in the 
tank of the car at Monroe Street. Did not buy gas in a 
can. Does not know his way around Baltimore, but they 
went out toward Xew Freedom, Pa. on the York road. 
Smith was driving. They proceeded toward York and 
broke down near Gunpowder Falls. About 7 or 8 miles be¬ 
fore breaking down they noticed the motor seemed to be 
knocking. It was not powerful. On a hill or grade jit "would 
knock and had lost practically all its power, and would 
just about crawl over a hill. The road is hilly anct curves. 
It is a tar road and not a state road. When thev first 
observed something wrong with the motor, witness men¬ 
tioned it to Smith and witness took the car. He [tried to 
listen, but knows very little about an automobile. It did 
not seem to improve any, but was getting worse, When 
they got to Gunpowder Falls witness was afraid something 
was seriously wrong with the car that would damage it 
to keep running it, so he stopped the car. Got 'out and 
turned off the lights and lifted the hood of the car an|el looked 
at the motor. Could not see anything out of the way, but 
did not think it safe to run it. Did not know that jit would 
run very much further, so witness went back to |a house 
about the distance of two city blocks and first knbcked at 
the door and no one answered, and witness calle(jl, and a 
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ladv came to the window and witness asked her if she had 
a telephone. She said she did not; then asked her if there 
was a garage near there and she said there was one up 

tiie road, Fould not tell what time it was exactly. 

So It was not light, but still dark. Tliev went back to 

* ^ * 

the car and iSniith and witness started hailing cars. 
Tliev hailed cars going: toward York, and also cars going to- 
ward Baltimore; trucks, etc. Finally a car stopped going 
toward Baltimore and Smith said he would go if witness 
would stav with the car. Smith got on the running board 
of the car and did not go verv far. It was about on a hill 
and he got off this particular car and started walking and 
that was the last witness saw of him until he returned 
with two men in a Ford. It was around 5.30 when Smith 
got back. Witness'now knows the men who came back with 
Smith to be Mr. Winemillcr and Mr. Proslev. The car 
was taken to Winemiller’s garage and fixed and after it 
was repaired they went to Xew Freedom and witness called 
Miss Fried by telephone from a bakery where they let wit¬ 
ness use their phone. lie told Miss Fried they were there 
but had motor trouble and had not had any rest, and were 
going on to York to see about having the car fixed, as 
Winemillor told them at the time he did not know whether 
the repair would hold up or not. She said they could come 
to her home and rest, but witness felt after being up all 
night that they were tired and their clothes needed press¬ 
ing, and they would go on to York, and did not feel like 
going into her home at that hour of the morning and going 
to bed. Thought it would be the proper thing to go to a 

hotel, so tliev went on to York, arriving there about 8.00 
• * 

or 8.30. Does not know exactlv what time tliev arrived 

• • 

there. They had breakfast and registered at the hotel and 
witness asked at the hotel if there was any place he could 
have two suits pressed and were told that any establish¬ 
ment near there would be closed. Witness asked if there 
was a barber shop, and they were told there was a man 
who came there Sunday morning, and perhaps he would 
shave them, and witness asked to lie called when this man 
came, which was done. Witness then went out and found 
a man to press their clothes and sent them by the bell-boy, 
and the barber shaved Smith and witness. They were wear¬ 
ing summer clothing; witness had a palm beach suit which 
when pressed in the morning would need pressing in the 
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late afternoon, and around the garage when they 

86 were having the ear fixed witness got a grease spot 
on the cuff of the trousers and did not like to go to 

Miss Fried’s home in that condition, so had the suit pressed 
and asked the tailor to clean it. After arriving!in York, 
witness telephoned Miss Fried and asked if she would 
come in for them, that thev intended having the cftr looked 
at again. She came about one o’clock and thev went back 
to Xew Freedom to her home and staved there about four 
hours, leaving in the early evening. Smith didj not feel 
well the evening before, and on Saturday night] did not 
know whether he should make the trip or not, j and the 
next dav was not feeling verv well. He bought some medi- 
cine the dav before and Mr. Fried gave him some tablets 
while he was in New Freedom. Smith had an engage¬ 
ment with Miss Speare in Rockville so they catne home 
through Rockville where they arrived about eight! o’clock; 
when thev got to the center of Rockville witness! got out 
of the car and bought some cigarets and called Miss Zbin- 
den in Washington and she told him there had been a fire 
at tht* fraternity house and asked if thev were coming in, 
and witness said they were. Smith, Miss Speare jand wit¬ 
ness went into Washington and stopped at Miss Zjbinden’s 
home and from there went to the fraternity house!. There 
were a number of the bovs outside the house and the four 
of them went in and went through the building] There 

° i 

had been a fire in the room occupied by Smith and Parl- 
ton. You could see where the desk was charred and the 
chair was charred, and the walls were stained witjli smoke 
and partly burned. Part of the desk was burned, ust how 
much of the chair was burned witness can notstat^. After 
1 lie fire he saw the remains of his bath robe that liad been 
burned, on the chair. Does not remember whether he saw 
this that night or the following day. Believes ^lr. Rice 
was with him at one time when they went through the 
house and saw this. Identified a piece of material exhibited 
to him as being part of his bath robe found on t ie chair 
in their room. Just a part of the seat of the chair was 
burned where the bath robe had been. The right side of 
the chair was burned. Just how much was burned witness 
can not say. The portion of bath robe abofve men- 

87 tioned was offered and received in evidencfe as de¬ 
fendants’ Exhibit 5. On Thursday or Frida jr before 
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the fire witness had some clothes cleaned which he brought 
out of his room through the kitchen and took to the Le 
Paradis Cleaners. They were summer clothes and when 
he had summer clothes cleaned he usually brought his 
white shoes down to the bootblack to be cleaned and 
whitened. "Whenever lie had the white shoes cleaned and 
whitened while wearing them the fluid they used would go 
through his stocking and he preferred to have them cleaned 
when they were not on. He had two pairs of white shoes. 
From eight o’clock, P. M. of the evening of Saturday, July 
8th, 1933, witness was not in the fraternity house until the 
following night. He did not set the fraternity house on 
fire, nor did he have anything to do with it. At no time 
after witness left the fraternity house at eight o’clock on 
Julv 8th did he go to a Cities Service gas filling station at 
14th and Water Streets in Washington, D. C. and get ten 
gallons of blue gas in a milk can. He has never been to 
that service station. Witness talked to Mr. Ross about the 
matter and accompanied him over the road when Ross 
went back to check up on the stories that defendants had 
told him. Between the time witness got back on Sundav 
and the time he talked with Ross on Monday witness had 
not communicated with any of the people he was in contact 
with on that drive. There was a typewriter in their room 
at the fraternitv house that Smith used. Witness was in 
summer school, and had asked Miss Zbinden if she would 
type some psyc-Ology notes for him, which she said she 
would do, but could not do it at her office, and did not have 
a typewriter at her home. Witness asked Smith if he 
could borrow the typewriter and Smith said he could if 
he did not keep it too long, and asked witness how long 
he wanted it. This was a few days before the fire. After 
the fire witness had at least three suits of summer clothing 
in the room at the fraternitv house. His winter clothing 
was at home in Connecticut. He also had one pair of sum¬ 
mer shoes there and one pair of winter shoes. 

On cross-examination witness testified that his cor- 

88 rect name is Parlton. Before the fire witness had 

three or four winter suits and four summer suits. 

Does not believe he took anv suits out on Fridav before 

• • 

the fire. Remembers going by the cook, Madeline Simms, 
with some suits under his arm and some shoes. Believes 
this was Thursdav before the fire. On this occasion took 
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out two suits of clothes and one pair of shoes, tl is trip 
to Xew Freedom was not unexpected. Asked if lie had dis¬ 
cussed that trip at any time before Saturday evening when 
out with the two ladies until the time he came to die res¬ 
taurant witness said, “Why, earlier in the week, jjust be¬ 
fore-.” Upon being interrupted and asked abbut that 

particular night, witness said no. The conversation was 
brought up while they were in the lunch room on Four¬ 
teenth Street. Witness was the one that suggested going 
to Xew Freedom and persuaded Smith to go with him. 
Smith was feeling ill and had no sleep that night, jior had 
witness had any sleep that night or the night befojre. Tie 
wanted to look presentable when he arrived at Miss jFried’s 
in Xew Freedom. Asked why he did not go home ajnd take 
a shirt and clean suit with him, witness said, because he 
had put a clean suit and a clean shirt and tie on between 


7.30 and S.OO o’clock that evening. Tie looked all right 
that morning when he started for Xew Freedom imd did 
not then contemplate having his suit pressed before arriv¬ 
ing at her home. Asked the reason for having t|he suit 
pressed at York, witness answered that he did not] expect 
the breakdown. There was a grease spot on the cuff of the 
trousers and he had the suit pressed to put a create in it. 
Can not tell the street where the young lady lives ip Rock¬ 
ville. lias been there a few times before; perhaps three 
times. Her name is Miss S pea re. Had been out thqre with 
her about three times previously. Took her out in tljie same 
automobile. Does not know her telephone number or her 
address in Rockville. Asked how he knew how to get to her 
home, he answered that instead of taking the Frederick 
road and turning to the right when you are in t lid center 
of Rockville, you go straight ahead. It is a couple of 
blocks out of Rockville. First met this young ladd about 
six weeks previously. She is now in college ip Rich- 
89 mond. Witness made no engagement to mget her 
that Sunday night. Smith had an appointment with 
her. She was his friend at Rockville. Did not hoar the 
appointment made. Does not know whether he jiad an 
appointment with someone in Washington or made it when 
calling. Asked why he made the telephone call when they 
arrived at Rockville he answered, because Smith had this 
appointment, and he called Miss Zbinden so she would be 
ready when they got there. Asked if he started ^n this 
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trip without much sleep on Sunday, he answered that he 
had slept on Saturday afternoon. Got three or three and 
a half hours sleep in York, Pa. Asked Miss Pried to brine; 
them to Xew Freedom. Asked why thev did not drive 
their own automobile to Xew Freedom, he answered that 
Smith drove his automobile there: that lie followed Miss 
Fried. They were concerned about their automobile be¬ 
ing broken down. The valve spring was causing them 
some worry. Asked the reason for going to York, Pa., he 
said that he wanted some sleep. Asked why he did not 
get some sleep in Xew Freedom, he said that he did not 
feel that it was quite the proper thing to go to his friend’s 
house. Fid not know there was a hotel in Xew Freedom 
and did not ask. There are lots of homes there. He did 
not try to rent a room there and did not look for a hotel. 
Telephoned Miss Fried from a bakery. Foes not know the 
name of the street she lives on. Could not tell her tele¬ 
phone number. Fid not remember that right away when 
he called her Sunday morning. Knew where to call her 
because he looked it up in the book. The store he tele¬ 
phoned from was four or five blocks from her home. When 
he writes to her he addresses the letter “Miss Fried, New 
Freedom, Pa." without any street number. She had not 
been expecting them the day before, but over the week-end. 
Thev went to York because he wanted to get his suit 


pressed and get 1 some sleep and get the automobile fixed. 
After Winemiller fixed the car it had given them no trouble, 
but Winemiller told them he did not have the part that 
belonged in there and put in a temporary part. Wine¬ 
miller said the spring he put in the car was not the proper 
spring and it might cause trouble. Whether the 
90 spring was too small or too large witness does not 
remember. The car got to York all right and back 
to Rockville all right. Thev did not make pretty good time 
coming back or going up. They were not in a hurry. Asked 
why they started so early in the morning, witness said 
that if they had gone to the fraternity house to spend the 
night, by the time they got up in the morning it would be 
too late: that Smith was not feeling well. They were both 
up at that time and if they went back to the fraternity 
house the chances were they would not get up until 11.00 
or 12.00 o’clock the next day, and it was late and witness 
was anxious to go to Xew Freedom. Witness realized that 
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Smith had no reason except that he knew the girl. It was 

witness who was interested in her and he desired to get 

there, and witness felt that the next day Smith might not 

care to go. It was Smith’s car and it was witness^ way to 

get ui) there. He was in his room at the fraternity house 

on Saturday around 6.30 or 7.00 o’clock. The lijist time 

lie was in there was before 8.00 o’clock. Did not go to the 

fraternity house between 2.30 and 3.00 o’clock while Smith 
« 

was parked outside, with Miss Zbinden. Xeitheij one of 
them went to the fraternity house after they brought Miss 
Zbinden home or were about to take her home. The last 
time lie was in the fraternity house was Saturday night be- 
fore eight o’clock. They had gotten something to eat in 
Rockville because the girls wanted to go in the restaurant. 
At that time witness had some coffee which was all! he had. 
Asked if the fact that lie wanted to go to Xew Freedom did 
not enter his mind at all when he entered the lunih room 
on Fourteenth Street, witness said, “That is not! right”. 
Smith was ill and wanted to go home, but witness per¬ 
suaded him to accompany witness to Xew Freedom. Wit¬ 
ness was not driving, but sat beside Smith. Asked ihe fast- 
est they drove that morning on the trip to Xew Freedom, 
witness said he did not know, was not paying any attention 
to the speedometer. Asked if he was in a hurnf to get 
there and go to sleep witness said that he intended to go 
to sleep, but they were driving at an average speed. Does 
not know exactly what time it was that they got jto Gun¬ 
powder Falls, but knows the lights were on jthe car. 
91 Remembers they were at this place on the Monday 
following the fire with Ross and Smith and another 
man and being served with some food bv Miss Wijev, and 
that she was asked in his presence whether or not|he was 
there on Sunday morning of the fire, or a similar question, 
to which she replied that she did not know because jdie was 
not working there then. Asked whether he heard |lr. and 
Mrs. Schoultz say, in the presence of himself, Smjith and 
Ross, that they did not know what time the two bbvs got 
there the day before, and being directed to answjer said 
question yes or no, witnesses answered, yes. Dqes not 
know himself exactly what time they got there. Witness 
did not follow Miss Wilev into the kitchen when she went 
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to get some water. She followed Smith out there. The 
hodv of the statement sillied bv Mr. and Mrs. Schoultz and 
received in evidence as defendants' Exhibit Xo. 2 and dated 
August oth is in the handwriting of witness. Asked if, on 
August 5th, he knew they had previously said on July lltli 
that they did not know what time defendants were there on 
the morning of July Oth, he answered, “I knew at that day 
that they did know what time we were there, because they 
had told us.” They told him that when Ross was there, 
and when they went there later. Thereupon the Assistant 
District Attorney 1 asked the witness if he had not just 
stated that Mr. and Mrs. Schoultz denied knowing what 
time they were there when Ross was with them, to which 
witness answered, ! ‘‘Xo sir, 1 did not”, whereupon the As¬ 
sistant District Attorney requested that the record he read, 
and the Court said he thought the record should be read, 
as the witness may have misunderstood the question, and 
the Reporter read as follows: 


“The question is whether he heard Mr. and Mrs. Schoultz 
say in his presence and Mr. Smith's presence and Mr. Ross' 
presence that they did not know what time these two hoys 
got there the day before. 

A. Yes. 

Q. You mean that you heard them make that statement? 
A. Yes, sir. 

92 Q. You don’t know yourself what time you got 
there, do you? A. Xot exactly. Xo, sir." 


Whereupon the Court said to the witness: 


“XT)w, if vou misunderstood that, it is all right for vou 


to correct it.” 

The Witness: “I did misunderstand it. Mr. and Mrs. 
Schoultz stated at the time that Mr. Ross was there that 
they did know what time it was. Xot what time. They 
designated it by the difference between light and dark. 
That is the time I mean.” 


When witness wrote the statement up he put in the words, 
“It was not dark, but just getting dawn. It was ap¬ 
proximately 4.30 or 5.00 A. M." At that time Mr. Schoultz 
told him what time it was. 
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on write 
jot* paper 


( L ). “I will ask you if this happened on this occasion that 
we are speaking of about vour writing: didn’t v 
or copy what .Mr. Smith wrote on the first piece 
and he put on there between 4.30 and 3.00 o’clock, and after 
Mr. Schoultz looked that paper over he said, Mhatjis right; 
we don’t know what time you were here. We know that 
it was daybreak and that is all we will sign.’ That hap¬ 
pened, didn’t it? A. Do I know what? 

( t >. Did that happen or didn’t it happen? A. Tpere was 
one torn up. Yes.” 

03 Couldn’t say whether the paper that was torn up 
contained the expression ‘between 4.30 and 3.00 
o’clock. On the occasion in question there was a paper torn 
up because it had the wrong- date. It was never signed. That 
paper was about the same as the one offered in evidence. 
Witness then wrote the paper in evidence and Mr. ;jmd Mrs. 
Schoultz read it and signed it. The words “four-jhirtv or 
five o’clock” were in there at that time. Witness put nothing- 
in the paper that was not suggested by Mr. or Mrs. Schoultz. 
It was late afternoon or earlv evening when thev left Miss 
Fried’s home. They were going to Rockville. Sn|iith told 
witness Smith had an appointment with Miss Sjacare in 
Rockville. Smith was driving the car and witness! got out 
to buy cigarets and made a telephone call to Miss iZbinden 
as he had an appointment. She mentioned the fire to! witness. 
Witness first received a letter from Miss Fried extending 
an invitation to him to come up there and later received a 
telegram. After the fire, about Mondav or Tuesdav, he 
called Miss Fried and told her about the fire. Thought she 

I ° 

would be interested in it. It was in the papers lierfc and he 
did not know whether she had read about it or npt. Had 
called her on previous occasions. Asked if he did n(>t say to 
her that he had been to her home the dav before, oij ask her 

• • * i 

about that, witness replied, “I had no need to”. Asked why 
he went into the room on Sunday night after the fire 
94 with a candle, he said he went in all the rooms; there 
was a fire and he naturally looked the lioujsc over. 
The house was dark, which is why he took a candl<j. There 
were any number of men in there and around thp house. 
Does not remember just which men were there. Knoiws most 
of the men in the house well. Thinks Fesser was thcjre. Has 
forgotten the others. Asked if he was concerned witlj looking 
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the desk over when he was there that Sunday night with the 
candle, he said he was. He looked the drawer over that con¬ 
tained the records. The records were gone. In response to 
questions by the Court, witness said that after lie telephoned 
the voung ladv from Rockville on Sundav evening: and she 
told him about the fire, they came in with the best speed 
possible with the condition of the roads; they hurried in. 
Thev went bv this voting' ladv’s house and she was out in 
front. Asked what he meant bv going bv her house, he said 
M Street is a circle and is more convenient coming from 
Rockville. There is a circle on both M and X Streets. He had 
told this lady he would be there. 

On re-direct examination, witness said that his father's 
name is Parlato. His father is of Italian descent. Witness 
has Americanized that name and calls himself Pari ton. This 
was done with his father’s approval and consent, and wit¬ 
ness had not concealed from anvbodv the fact that his father 

» • 

is named Parlato.' At the school attended bv witness he is 

* 

registered under the name Parlton, and his father’s name is 
stated as Parlato. This appears on the school register. He 
changed his name 1 because it is easier to pronounce and it 
Americanizes the name. 


Sally Walker tbstified she lives at 1146-15th Street in 
Washington. Was working at the Thomas Circle Restaurant 
until three weeks ago. Worked there last July and on the 
night of Julv 8th and the night of Julv 9th. Left the restau- 
rant that Sundav morning between 3.00 and 3.15. Knows 
the defendants' faces, but does not know them by name. 
Recognized Parlton. Saw him in the wash room of the 
restaurant that night. Witness walked in on him. 
95 There was a voung fellow with Parlton. Could not 
say for sure who it was. This was about ten minutes 
of three, because' witness was getting readv to eat. She 

w O ft 1 

eats before she leaves, usually around three o’clock. Parlton 
was in the restaurant when witness left and the other one 
was with him. She remembers the two of them were to¬ 
gether. When witness left it was after three. 

Counsel for defendants read in evidence a certificate from 
the United States Weather Bureau, showing the time the 
sun rose at Parkton, Md. Said certificate was read to the 
jury as follows: 
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Defendants’ Exhibit (>. 

United States of America. 

Department of Agriculture. 

Washington, D. C., October 26,1933. 

Pursuant to Section 882 of the Revised Statutes, jl hereby 
certify that it appears from the records of the U. S. Weather 
Bureau, Washington, D. C„ that the attached statement 
showing sunrise and civil twilight at Parkton, Md.j, July 9, 
1933, has been compared with and is a true copy of the origi¬ 
nal records on file in the Weather Bureau. 

(Signed) C. F. MARVI&, 

Chief, U. S. Weather Bureau. 


r. I 


Be it known that C. F. Marvin, who signed the foregoing 
certificate, is the Chief of the U. S. Weather Bureau, and 
that to his attestation as such full faith and credit are and 
ought to be given. 

In witness whereof I, Henrv A. Wallace, Secretarv of 
Agriculture, have hereunto caused the seal of the Depart¬ 
ment of Agriculture to be affixed and my name subscribed 
by the Chief Clerk of the said Department, at the City of 

Washington, this twenty-sixth day of October, 1933. 

i 

United States Department of Agriculture Seal. 

(Signed) HENRY A. WALLACE, 

Secretary of Agriculture. 

9(> United Slates Department of Agriculture, Weather 

Bureau, Washington. 

Division of Climate and Crop Weather, Parkton, Mcj. (Ap¬ 
proximately 10 miles from Gunpowder, Carroll Col, Md.) 

The sun rose 4:45 a. m., 75th meridian time, July j 9, 1933. 
Civil twilight began at 4:13 a. m. 

Civil twilight is the time before sunrise when the iilumina- 
tion in clear weather is sufficient for outdoor occupations.” 

It was stipulated between counsel for United States and 
for the defendants that the stenographer who reported the 
preliminary hearing in the Police Court of the defendants 
in this case might be excused, and that instead of defendants 
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having said stenographer read from her shorthand notes, 
the typewritten transcript of said notes might be used, it 
being further stipulated that counsel for the United States 
had examined said shorthand notes with reference to the 
matter in question, and that said notes showed the witness 
Kersey to have answered as heretofore read to the jury, 
but counsel for the Government did not concede that the 
stenographer might not have made an error in taking the 
testimony in the Police Court. Thereupon counsel for the 
defendants read from the transcript of the Police Court 
hearing when said Kersey was being asked about the man 
he said was present at the gas station on the morning of 
July 9th, the following question, and answer: 

“Q. How long was he around there? A. Around there 
long enough to wash that can out there and till it up with 
gas and oil.” 


Thereupon counsel for defendants rested. 

Thereupon Mrs. Bessie Schoultz was called in rebuttal 
on behalf of the United States and was sworn and testified 
that she lives at Gunpowder Falls, Md., and conducts 
97 there the Falls Inn. Recalls that on Mondav after- 
noon, July 10th, about six P. M„ defendants, Ross 
and another gentleman came to the Inn. Asked if she had a 
conversation with these men, she said: 

4 ‘I was just standing there. I was waiting. 

Q. I want to ask you this specific question: Did you state 
in their presence that these two men were in front of your 
house on. Sundav morning between 4.30 and 5.00? Did von 
make that statement ? A. Well, I guess I did if thcv asked 
me." 

Asked to tell what happened, witness said when she came 
in from the garden these men were there. A young man 
asked witness if she remembered him, and she said no. 
The gentleman said it was the voting man who was there 
Sunday morning. Witness went out in the kitchen. That 
was all. Asked If she ever said to them that she saw them 
between 4.30 and 5.00 o'clock, she said no, she never made 
that statement. Remembers when the;// came to her place 
on August 5th and she signed a statement for them. On 
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that dav she did not tell them that she saw them there 
%/ 

between 4.30 and 5.00 o’clock. 

On cross-examination she said that when Mr. Ross was 
there with the two bovs on the 10th of Julv, she came in 
the store and there were some gentlemen sitting qt a table 
and a young man asked her if she remembered hint and she 
said no. Asked whether Mr. Ross talked to her about this 
matter, she said: 


‘Musi asked me whether—something about wjhether I 
knew what time it was. 

Q. What did you sav? A. I said I did not know!.” 

V ^ • I 


Asked whether Ross asked her if some young i|nen or a 
young man had come to her place on the early morning 
of July 9th and made an outcry and gotten her odt of bed, 
and asked about a telephone, witness said: “1 don’t know 
about anybody asking me that”. Did not recall that 
98 at all. Asked whether she said this did not happen or 
that she just did not remember it, she answjered, “I 
just don’t remember of anvbodv asking me that.” A young 
man did come there and make an outcry and askj about a 
telephone on Sunday morning. She was awakened out of 
bed and went to the window. There was a voting man 
standing down on the road who asked her if she had a 
telephone, and she said “no”, he said, “Wherje is the 
nearest garage”, and she said, ‘‘On the top of the hill.” 
He left the window and went to the road and it appeared 
that he waited there a few minutes. Witness saw a par come 
past the window with a young man on the runninjg board, 
going toward Hereford and she went back to bed. This was 
just around daybreak. She can not tell the time, b^it it was 
just light enough for her to see that this young man was 
down on the road. | 

“Q. Do you remember discussing that with ^|r. Ross, 
and vou said to him that you could not recognize jtlie boy; 
that you were a little near-sighted? A. Yes. 

Q. You did tell him that? A. I don’t remember telling 
Mr. Ross that.” 


It was the fact that she could not see him because she 
did not have her glasses on, but she could see it was a 
young man standing there, but could not see his jfeatures 
distinctly. Mr. Smith, the young man that came ^ip later, 
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asked her about signing a written statement about the 
matter. Identifies her signatures on her statement hereto¬ 
fore read in evidence as defendants’ Exhibit Xo. 2. Smith 
wrote that statement and said at the time it was between 
4.30 and o.OO o’clock. Mr. Schoultz suggested to him to 
make it “daybreak” or have it read “davbreak”. Smith 

7 V 

had Parlton write another statement and that is when they 

signed it. She did not read the statement she signed because 

she did not have her glasses on; Smith read it to her. Does 

not know what time it was daybreak there on Julv 9th. The 

%/ • % 

climate there is so changeable: one minute it is clear and one 
minute it is foggy. Asked whether she remembered 
99 looking on the almanac or calendar to see when it 
was daybreak on July 9th, she said, “I don’t just 
recall that”. 


Calvin G. Lauber, recalled in rebuttal by the United 
States, testified that he was in premises 1312 X Street on 
Monday morning, .Julv lltli, and saw witness Dade, the 
janitor. Had a conversation with Dade. The witness was 
asked whether he asked Dade about a can that looked like 
a milk can, and said he did, and that Dade replied he never 
saw it around there before. 

On cross-examination witness was asked whether he 
showed Dade the can they were talking about, and answered 
that Dade was in the garage when they were looking over the 
milk can. Dade was not under suspicion at that time any 
more than anybody else. They were questioning people 
around there with the idea of getting the source of the fire, 
including Dade. 

Thereupon counsel for the United States and for the de¬ 
fendants announced the testimony closed. 

* 


Counsel for defendants then moved the Court, separately, 
on behalf of each defendant, to direct the jury to return a 
verdict of not guilty as to each defendant, because of failure 


of proof of guilt, and because the United States had not sus¬ 
tained the burden of proof as required in a criminal case, 
and because a verdict of guilty would be contrary to the 
evidence, and to the weight of the evidence. The Court 
overruled said motions, to which action by the Court excep¬ 
tions were dulv reserved bv and allowed to defendants. 

« %■ 
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Thereupon counsel for defendants requested the ICourt to 
instruct the jury as follows: 

“Defendants’ Instruction No. 1. 

You are instructed that upon all of the evidence j<ou must 
return a verdict of not guilty. 

Defendants’ Instruction No. 2. 

You are instructed that the defendants, at the cutset of 
this trial, are presumed to be innocent men. In considering 
t lie testimony, you must do so in the light of the presumption 
with which the law clothes the defendants, namely, that they 
are innocent, and it is a presumption which abides wfcth them 
all through the trial of the case, until the evidence convinces 
you of their guilt beyond a reasonable doubt. Tjhis pre¬ 
sumption of innocence prevails throughout the trial, 
100 and it is the duty of the jury, if possible, to Reconcile 
the evidence with this presumption. 

i 

Defendants’ Instruction No. 3. 

I 

A reasonable doubt is such a doubt as will leave tlie minds 
of the jurors, after a candid and impartial investigation of 
all the evidence, so undecided that they are unabljs to say 
that they have an abiding conviction of the defendants’ 
guilt, or such a doubt, as in the graver and more important 
transactions of life would cause a reasonable man to!hesitate 
and pause. 

Defendants’ Instruction No. 4. 

If, after consideration of all the evidence, vou have such 

7 ' * i 

reasonable doubt, the accused are entitled to the benefit of it, 
by an acquittal, for it is not sufficient for the Government 
to establish a probability, although a strong one,j arising 
from the doctrine of chances that the facts charged alre more 
likely to be true than the contrary; but the evidence must 
establish the truth of the charge to a reasonable and moral 
certainty; a certainty that convinces and directs tli^ under¬ 
standing, and satisfies the reason and judgment <j>f those 
who are bound to act upon it. ! 

Defendants’ Instruction No. (>. | 

The Court instructs the jury that every material fact, 
whether direct or circumstantial, essential to the establish- 
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ment of the guilt of the accused, must be proved to the satia¬ 
tion of the jury beyond a reasonable doubt, and any con¬ 
clusions derived therefrom must be free from reasonable 
doubts. You are further instructed that conjectures, specu¬ 
lations and theories, however probable, must not be consid¬ 
ered by you to the disadvantage of the defendants, and a 
reasonable doubt upon the whole case or upon any material 
fact essential to guilt entitles the defendants to your verdict. 

Defendants’ Instruction Xo. 7. 

Circumstances of suspicion, no matter how grave or 
strong, are not proof of guilt, and the accused must be found 
not guilty, unless the facts of their guilt are proved beyond 
everv reasonable doubt to the exclusion of everv reasonable 
hypothesis of their innocence, consistent with the facts 
proven. If you can reconcile the evidence with any reason¬ 
able hypothesis consistent with the innocence of the defend¬ 
ants, vou should do so, and in that event, vour verdict should 
be not guilty. 

101 The Court refused defendants' instruction Xo. 1, 
to which refusal counsel for defendants excepted, 
which exception was allowed by the Court. The Court 
gnlnted defendants' instructions numbers 2, 3, 4, (>, and 7, 
defendants having withdrawn their instruction number b. 

Thereupon, the ('ourl charged the* jury as follows: 

‘‘Ladies and gentlemen of the jury, these two defendants 
have been charged with arson committed in this District on 
the 9th daw of Julv, 1933. Arson is defined as ‘Whoever 
shall unlawfully or maliciously burn or attempt to burn a 
dwelling or other building in the District of Columbia.’ That 
means that they shall do it not by accident, but by design; 
that is, set fire to a dwelling or other building in this District. 

These defendants, as all defendants in criminal cases, at 
the outset of this trial are presumed to be innocent men. In 
considering the testimony you must do so in the light of the 
presumption with which the law clothes the defendants, 
namely, that they are innocent ; and it is a presumption 
which abides with them all through the trial of the case, 
until the evidence convinces you of their guilt beyond a 
reasonable doubt. This presumption of innocence, as 1 have 
said, prevails throughout the trial; and it. is the duty of the 
jury, if possible^ to reconcile the evidence with that pre¬ 
sumption. 
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I 

A reasonable doubt, as I have told you in each cjase that 
you have had to consider, is such a doubt as leaves your 

• 7 . . I 

minds, after a careful and impartial investigation of all the 
evidence, so undecided that you are unable to say "hat you 
have an abiding conviction of the guilt of the defendants, 
or such a doubt as in the graver and more important trans¬ 
actions of life would cause a reasonable man to hesitate and 
pause. 

If, after a careful consideration of all the evidence, you 
have such a reasonable doubt, the accused are entitled to the 
benefit of it by an acquittal; for it is not sufficient) for the 
Government to establish a probability, although <| strong 
one, arising from the doctrine of chance that flie facts 
102 charged are more likely to be true than the contrary? 

but the evidence must establish the truth of tlip charge 
to a reasonable or moral certainty, a certainty that convinces 
and directs the understanding and satisfies the reajson and 
judgment of those who are bound to act upon it. 

Every material fact, whether direct or circumstantial, 
essential to the establishment of the guilt of the accused, 
must be proved to the satisfaction of the jury bgvond a 
reasonable doubt; and any conclusions derived therefrom 
must lie free from reasonable doubt. 

You are further instructed that conjecture, speculation, 
and theories, however probable, must not lie considered by 

von to the disadvantage of the defendants; and a reasonable 

• * . 

doubt upon the whole case or upon any material 1 apt essen¬ 
tial to guilt entitles the defendants to vour verdict. 

Circumstantial evidence, no matter how grave or) strong, 
or circumstances of suspicion, no matter how ghive or 
st rong, are not proof of guilt; and the accused must be found 
not guilty unless the facts of their guilt are proven beyond 
everv reasonable doubt and to the exclusion of evervlreason- 
able hypothesis of their innocence consistent with the facts 
proven. If you can reconcile the evidence with any |reason¬ 
able hypothesis consistent with the innocence of the jdefend- 
ants, you should do so; and in that case your verdict should 
be ‘Xot guiltvC 

Xow, you are the sole judges of the facts in this case. It 
is immaterial what the Court thinks of the facts in the case, 
or counsel for the Government or counsel for the defe ndants. 
However, under the facts that are before you, you!are the 
sole judges as to whether these defendants are guilty or 
innocent. 
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You are the sole judges of the weight to be given the testi¬ 
mony of the witnesses who have appeared before you; and 

vou should accord to the individual witnesses and to the 
* 

testimony given by them that degree of credit and weight 
which in your honest judgment you think they ought 

103 to have, taking into consideration, insofar as you rea¬ 
sonably wish to do, the manner and appearance of the 

witness upon the stand, whether it is frankly and honestly 
given; the apparent intelligence <>r lack of intelligence of the 
witness: his opportunity and ability to observe the facts that 
transpired within his presence: his capacity to remember; 
what, if auv, interest the witness has in the outcome of the 
case: and whether 1 on that account he has colored in any way 
the facts related bv his testimonv; and, again, whether there 
is manifested by any particular witness any bias, prejudice, 
or feeling for or against: and, if so, whether or not that col¬ 
ored his testimonv one wav or the other. 

Where a witness has deliberatelv testified falselv with 

• •• 

respect to any material matter about which he could not be 
mistaken, reasonably mistaken, it is your duty either to ig¬ 
nore such testimony altogether, or to give it such weight as 

vou mav deem it wortliv of. 

• • • 

You are also to take into consideration the interest that 

anv witness mav have in the outcome of this case. Where a 
• • 

witness has a direct personal interest in the result of the 

case, the temptation is strong to color and pervert and not 

tell the whole truth. The deep personal interest that such 

a witness mav have in the result of the case should be con- 
% 

sidered bv the jurv in weighing his evidence and in deter- 

mining how far and to what extent it is wortliv of credit. 

« * • 

Now, in determining the facts in this case, you have been 
instructed with respect to what circumstantial evidence is. 
There are two classes of evidence that are presented to a 
jury. One is what is called direct or positive evidence, and 
the other, circumstantial evidence. 

Direct or positive evidence is evidence given by a witness 
testifying to the material facts of the case of his personal 
knowledge; in other words, a person is charged with crime, 
and a witness testifies to that who says he saw the defendant 
do something or heard the defendant say something. That 
is direct or positive evidence. 

104 The other character of evidence is that known as 
circumstantial evidence. Circumstantial evidence is 
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composed of facts which raise a logical inference a|s to the 
existence of the fact in issue. A conviction maviwell be 
had upon circumstantial evidence; but, to warrant a con¬ 
viction on evidence of this character, the proven facts must 
not only be consistent with the hypothesis of guilt, b|ut must 
do this so clearly and satisfactorily as to excludje every 
other reasonable hypothesis. 

Circumstantial evidence is evidence which relates to a 
series of other facts than the facts in issue, when by expe¬ 
rience they have been found so associated with tljie facts 
that in the relation of cause and effect they lead to ja satis¬ 
factory conclusion. For example, when footprints jire dis¬ 
covered after a recent snow, it is proper to infer that some 
animated being passed over the snow since it fell; aiid from 
the form and number of these, it can be determined whether 
they are those of a man, a bird, or a quadruped. Such evi¬ 
dence, therefore, is founded upon experience and observed 
facts. Co-incidences establishing a connection between the 
known and the proven facts and the facts sought to be 
proved. 

You are further instructed that in order to convict the 
defendants upon circumstantial evidence, it is necessary 
not only to prove that all the circumstances concurred to 
show that the defendants, or one of them, committed the 
crime charged, but that those circumstances are inconsistent 
with any other reasonable hypothesis than that of guilt. 

You are further instructed that if by circumstantial evi¬ 
dence vou are satisfied bevond a reasonable doubt j of the 
defendants’ guilt, it is equally your duty to bring in a ver¬ 
dict of ‘guiltv’ as if the testimonv had been evidence of 
eye witnesses. 

The first thing that the jury is to determine under the 
rules of law that I have outlined to you is whether or not 
somebodv started the fire deliberately in this fraternitv 

- “ i •> 

house. And vou can determine that bv the facts 
105 that are presented to you. You will remember the 
testimony as to the fire being in the first and ^econd 
floors, with respect to the smell of gasoline on rugs, and 
something about some blankets. You will remember what 
the testimony was as to whether there was any fire on the 
third floor. You will remember the testimony as to tie con- 
dition of the room on the fourth floor, in which the dekk was 
and the books. Now, from those facts you are to determine 
whether that fire started in some other way than by some- 
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body starting it purposely. If you find that the fire was of 

incendiary origin, then it is vour dutv to determine from 

the facts and circumstances of this case who did this. 

You remember the testimony of the witnesses with re- 

* 

spect to a car being at 14th and Water Place some time after 
three o’clock in the morning. You remember the descrip¬ 
tion of the car. You remember the description that was 
given by the witnesses—that it had certain colored wheels, 
as I remember it, someone said ‘vellow’. It mav have been 
some other color, with black bodv; that it was a 1933 model. 

’ i *■ - 

two-door oi* four-door—I don’t remember which—Chev¬ 
rolet. 

One of the witnesses testified as to the time of dav it was. 
I think two of them did, but one said it was between one 
in the morning and four in the morning. The other wit¬ 
ness said it was between three-fifteen and some time there¬ 
after. 

One of the witnesses said that he identified one of the 

defendants here. Another one of the witnesses said that 

he could not identify either of the defendants. 

* 

They all testified that whoever was there got a can of 
gasoline, and as to the character of the gasoline and the 
character of the can it was put in. 

One of the witnesses testified that Parlton was there. 
You remember that witness. It was the man who was re¬ 
ferred to as the man who afterwards had been ar- 
106 rested or convicted of being drunk—something to 
that effect—and having committed an assault. 

I think one of the other witnesses could not identify either 
one. The colored man who appeared here gave a descrip¬ 
tion of them and said that one weighed 175 and one was 
larger than the other. Those are circumstances to be con- 

sidered bv vou. 

• * 

You remember the testimony of witnesses as to where 

%i 

this gasoline was, this can and its contents were; where it 

was placed in this car. The defendants, of course, have said 

that thev were not there because thev were somewhere else 
* % 

at the time. 

You remember the testimony of these witnesse- as to 
whether or not the can that was found at the place was the 
same can. Some of these witnesses said it looked like it. 
Some other witnesses were brought here—one with respect 
to having seen that can there the day before. You remem¬ 
ber what the officer said with respect to his testimony. An- 
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other witness was brought in who said that he jiad some 
connection with the garage; and lie said lie saw the can. 
They are facts and circumstances to he considered bv you. 

The defendants say that they were not at the fraternity 
house that night. Referring to their testimony with re- 
spect to when they left the city, they say it was sbmewhere 
around eight o’clock that night; that there was one voung 
lady with them that evening. 

The defendants said that they were together all! the time 

except when they took this walk that they took dut in the 

* * 

country, somewhere around twelve o’clock, miles aivay from 
here. 

They said that about eight o’clock or sometime shortly 
thereafter they were joined by another young lady at Rock¬ 
ville; and tliev rode around through the country Itliere be- 
tween Rockville and Frederick, miles awav, until! tliev re- 
turned to Rockville sometime after one. One of j the girls 
was left at her home, and the two boys and the Other girl 
came on to Washington; stopped at Bethesda, where 
107 Smith said he was ill or sleeping, and the other man 
took the wheel, and they exchanged places, j The girl 
and Parlton took the driver’s seat, and the other ljnan went 
in the back. 

Tliev got into Washington somewhere about two o’clock 
or thereabouts. They went to this girl’s home on M Street, 
where Parlton, I think it was, went in with this girl; and 
remained some twenty minutes or half an hour; and the 
other man sat out in the car. 

It was then that they went from there to the lurtcli room. 
This lunch room, as you remember, is just belowj Thomas 
Circle on Fourteenth Street; and this fraternity hcjuse is on 
X Street between Thirteenth and Vermont Avenue j or Four¬ 
teenth Street. 

You will remember the testimonv of the two bovs as to 

*■ i * 

when they made their plans as to whether or mot they 
would take this trip up into Pennsylvania. I tjhink the 
evidence shows that they were there something lijke three- 
fifteen or thereafter. And you remember the testimony as 
to where they were sometime thereafter, whether it was 
four-thirtv or four o’clock or five-thirtv. That is for vou 
to determine from the facts and circumstances of the case. 
You are to consider all the facts and circumstance^. 

It has been argued to you by both sides the reasonable¬ 
ness of whv they should go under the circumstances that 
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they did; whether they had an engagement or whether they 
did not have, or whether this trip was just planned for the 
purpose of being out of Washington at the time of the fire. 
Those are questions for you to determine. 

You have heard the whereabouts of both of these defend¬ 
ants from earlv Saturday afternoon until tliev returned to 

* * •> 

Washington by way of Rockville, where one of the defend¬ 
ants said lie called up this girl on M Street, and she told 
him of the fire. Thev had an engagement; each of them 
had an engagement with the same girls for that evening. 
Thev said that thev came to Washington and went to the 
girl’s house on M Street, and then went around to 
108 where the fire was. Thev are facts and circum- 

stances for vou to determine. 

* 

If these two voung men had anv agreement bv which thev 
were to set fire to this place, if they went there for the 
purpose of carrying out that agreement, one or both of 
them being there, one being the agent of the other, it is im¬ 
material whether one or both of them set fire to it. The 
act of one is the act of the other. One bein<>- the agent of 
the other. 

If vou have anv reasonable doubt that these bovs did not 
» * • 

set fire to this place, then it is your duty to acquit them. If 

vou believe bevond a reasonable doubt that thev set fire to 
•> * * 

this place in the manner that has been described to you, 
it is vour dutv to return a verdict of ‘ guilt v as indicted.’ ” 

The foregoing exceptions were each and all reserved by 
and allowed to defendants before the jury retired to con¬ 
sider of their verdict, and because the matters and things 
in this bill of exceptions contained are not matters of rec¬ 
ord, and in order that the same may be made a part of the 
record, the defendants pray the Court to sign and seal this 
their bill of exceptions, and to order the same made part of 
the record, which is accordingly done this 12 day of Jan., 
1934, now for then. 

By the Court: 

1 PBYTON GORDON, 

Justice. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6176. Edward J. Parlton et al., Appellants, vs. United 
States. Court of Appeals, District of Columbia. Filed 
Mar. 5, 1934. Henry W. Hodges, Clerk. 
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STATEMENT OF THE CASE 
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I 

Appellants (hereinafter for convenience called de¬ 
fendants) were indicted for arson committed upon cer¬ 
tain property of the Robert Farnham Memorial Asso¬ 
ciation (R. 1-2). They pleaded not guilty (R. 2) and, 
after trial, were found guilty by the jury and sentenced 
to the penitentiary for the period of two years, 1 to nine 
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years, to take effect from and including the date of 
arrival of said defendants at said penitentiary (R. 3). 
From the judgment aforesaid they have appealed to this 
. Court (R. 3). The theory of the prosecution is that be¬ 
tween 3:15 and 3:45 A. M., July 9, 1933, defendants 
went in a Chevrolet automobile owned by defendant 
Smith, to a Cities Service Gas Station at Fourteenth 
and Water Streets in this city and there obtained ten 
gallons of blue gasoline; that they obtained a can at this 
station in which to transport the gasoline, this can 
being of the general description of a milk can, and from 
the gas station drove to the building described in the 
indictment, sprinkled gasoline upon the first floor, 
in the basement, and in a room occupied by defendants 
upon the fourth floor, ignited the gasoline, and then left 
the premises and drove to York, Pennsylvania (R. 
13-20). 

The house in question was the Sigma Chi Fraternity 
house. Defendant Smith was President of the frater¬ 
nity and Acting Treasurer (R. 48). Parlton was a 
pledge, having been selected to undergo a training 
period prior to becoming a member of the fraternity 
(R. 23). 

The defense centered upon an alibi. The testimony 
showed that the fire alarm was turned in at 4:20 A. M. 
(R. 11-12). Government witness Duffy, a milk man, 
delivered milk at the premises at a time stated by him 
to be a minute or two before or after 4:00 A. M., and 
there was no fire (R. 21). Government witness Frie- 
diani, who lived opposite the fraternity house, was on 
his front porch at 4:00 A. M., and saw Duffy deliver 
the milk. Later some one let a dog in the fraternity 
house and Friediani stated that ten minutes elapsed 


between the delivery of the milk and the callinjg in of 
the dog (R. 22). There was no fire up to thijs time, 
which, on the Government's evidence, must hate been 
4:10 or 4:12 A. M. Friediani went in his hous^, came 
out ten minutes later, and the fraternity hou^e was 
then on fire (R. 22). As the evidence disclosed that 
the fire was of incendiary origin, and was set with 
gasoline, it necessarily follows that it gained headway 
instantly, as gasoline will not smolder. Testimony for 
the Government also disclosed that there was n4 struc¬ 
tural damage done to the premises, the interioif wood¬ 
work being charred, and the paint blistered (R. 40), 
and certain account books in the custody of defendant 
Smith and in the fourth floor room heretofore men¬ 
tioned, were merely charred at the top (R. 31 )J. The 
foregoing plainly demonstrates that the fire could not 
have been burning for any length of time priori to the 
turning in of the alarm, and must have been started not 
earlier than 4.15 A. M. The alarm was soundedj by one 
Mitchell, who testified that he lived on the thifd floor 
of premises opposite the fraternity house, and awoke 
and saw the fraternity house on fire, dressed and 
turned in the alarm; that it was not more th^n two 
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minutes after he first observed the fire until he turned 
in the alarm ( R. 7). 

No witness testified to seeing either defendant at 
the fraternity house after about 7:30 P. M. of the day 
preceding the fire. 

The testimony for the prosecution was purely cir¬ 
cumstantial, and the Government’s case rested upon 
the identification of defendants as the men wjho had 
purchased the blue gasoline at Fourteenth and Water 
Streets, as a milk can containing a small quantity of 
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blue gasoline was found in the garage at the fraternity 
house, after the fire, and considerable of the testimony 
was directed to the question of whether or not the can 
in question had been upon the premises prior to the 
night when the fire occurred. 

We shall discuss under separate headings the ques¬ 
tion of the matter of identification of defendants, the 
alleged motive advanced by the prosecution, the testi¬ 
mony concerning the milk can, the alibi evidence, the 
use of gasoline by the janitor and theft of gasoline from 
automobiles, and our assignments of error, and shall 
endeavor to demonstrate that the Court was not justi¬ 
fied in submitting the case to the jury, but should have 
granted our motion for a directed verdict for each of 
the defendants. 

ANALYSIS OF THE EVIDENCE 
Identification of Defendants 

It can not be denied that the identification of defen¬ 
dants as the men who obtained ten gallons of blue 
gasoline at the Fourteenth and Water Street gas sta¬ 
tion was essential to conviction. In no other manner 
were defendants in any wise connected with the crime, 
and unless the proof of identification was sufficient to 
satisfy the burden in criminal cases, defendants should 
have had a verdict directed in their favor. Upon the 
matter of identification, the record is as follows: 

At the time this gasoline was purchased, there were 
three men present at the gas station, namely, Charles 
H. Kersey, Samuel Joseph Hanna and Columbus Mack. 
Kersey and Hanna were Government witnesses, but 
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the prosecution did not call Mack, although the latter 
testified for the defense, and stated that he had talked 
with Fire Marshal Roberts (a Government witness), 
to the District Attorney, and to a Police Officer, and 
had told them that he could not identify the defendants, 
and that one of the men was a good deal largejr than 
either of the defendants (R. 69). | 

Kersey testified that he had had no regular employ¬ 
ment for some time (R. 14). On the night in question, 
he was helping at the gas station, but not for pay (R. 
15). This witness had been convicted July 31,1033, of 
assault and sentenced to sixty days, and of drunken¬ 
ness, and fined ten dollars or ten days (R. 16). Asked 
to fix the time when the blue gasoline was purchased, 
he said it was between one and four, and refused to fix 
the time any more definitely; that it might have been 
an hour before witness left the station, or it could have 
been five minutes, or twenty-five minutes. He not 
know from which direction the automobile came, or in 
which direction it went when it left (R. 15). He 
identified defendant Parlton as one of the men wjho had 
purchased the gasoline, and said there was ajnother 
boy with him (R. 13). He did not identify Smith. 
The statement was made that the gasoline was going 
in a boat. He had never seen Parlton before that 
occasion (R. 15) and testified that he had never seen 
Parlton since, until “this morning, right now” (R. 16). 
On re-direct examination he was asked if he had ever 
seen Parlton at any other time after that occasion and 
answered “no” (R. 16). Was then asked “lj)o you 
remember going to the precinct after you identified 
him in the precinct?” and answered “After I identified 
him at the precinct I have never seen him.” Q. “Until 
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today?” A. “Until today”. (R. 16.) On re-cross- 
examination he stated that he was positive as to not 
having seen Parlton since he identified him at the police 
precinct, and was then asked if Parlton was in the 
Police Court at the time witness testified there, and 
said that he was. 

His testimony is that about two weeks after the 
purchase of the gas he went to Number 2 Precinct 
about twelve or one o'clock in the morning with In¬ 
spector Roberts, 1 Policeman Sager, a colored man and 
Sam Hanna, and there identified Parlton as the man 
who had purchased the gas on the morning of July 9, 
1933 (R. 14). 

Examined as to identification of the can in which 
the gas was purchased, he asked to have the top taken 
off, and then stated that the can produced by the Gov¬ 
ernment was the one in question (R. 13). Asked on 
cross-examination why he desired the top of the can 
removed, he stated, “The top of that can has got grease 
and oil in it that comes out of the crank cases of auto¬ 
mobiles,” but that he identified the can by the bent 
top. Asked why he wanted the top removed if the bent 
top was sufficient identification, he stated, “to see if 
the grease was still on there;” he found no grease there, 
“it is grease color” (R. 14); that he did not identify 
the can by the grease mark in it (R. 14-15). Kersey 
testified that he did not put the gas in the can (R. 16), 
while Government witness Hanna testified that Kersey 
was the man who filled the can (R. 19). 

Upon the matter of identification the Government 
next called Samuel Joseph Hanna, who was regularly 
employed at the gas station. Hanna testified that be¬ 
tween 3:15 and 3:45 A. M. a Chevrolet car drove up 
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“with two fellows in it and got ten gallons of gas.” 
Witness and a colored fellow put the can in t|ie car 
(R. 17). About two weeks later witness wentito the 
station with Officer Sager and Fire Marshal Roberts 
about midnight and saw a 1933 Chevrolet parked in 
the street. This was the only Chevrolet in front! of the 
station and looked like the car that came for th^ gaso¬ 
line. The only way he could state it was the saihe Dne 
was to take the tag number, and he had not dope that 
(R. 17-18). There are a good many cars of the same 
model in town (R. 17). There were two men in the 
car that got gas; witness could not identify either of 
them. “Q. Never have seen any one of them, is that 
right? A. Yes sir” (R. 18). 

He testified that he identified the can by the bent 
lid, that it had no mark of Cities Service on it (R. 18). 
When he testified in the Police Court he stated that 
he identified it because “It has Cities Service stamped 
on the bottom of it,” and repeated this statement in 
response to a question by the Judge (R. 18). 

Columbus Mack testified for the defense. He! is em¬ 
ployed at the Cities Service station at Fourteenth and 
Water Streets where he has worked about twenty-five 
years. Was at that station on the early morning of 
July 9th, when a car came there and got gas ip 1 a can 
that held ten gallons. There were two white ifien in 
the car. One seemed a little taller than the other and 
weighed more than the other. Witness thinks the 
larger one weighed more than witness, who weighs 175 
pounds. Witness saw the defendants at the Police 
Station, and could not recognize them as either | of the 
two men. The man witness described as the J larger 
man seemed to him to be larger than either defendant 
(R. 68). ! 
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The foregoing was all of the evidence submitted 
upon the question of identification of defendants as 
the men who had purchased gasoline at Fourteenth 
and Water Streets, and leaves the record in this 
situation : 

Kersey, an unemployed man, with a minor criminal 
record who apparently was loafing at the station, identi¬ 
fied defendant Parlton only. His testimony is so con¬ 
tradictory and obviously inaccurate on its face that it 
is entitled to little, if any weight. 

Hanna, regularly employed at the station, stated that 
he had “never seen either one” of the defendants 
(R. 18 ). 

Columbus Mack, regularly employed at the station 
for twenty-five years, testified positively that one of 
the men who purchased gas was larger than either of 
the defendants, and declined to identify either de¬ 
fendant as one of the purchasers of the gasoline (R. 68). 

With the burden of proof upon the Government to 
establish the guilt of the defendants beyond a reason¬ 
able doubt, and with their identification as the pur¬ 
chasers of this gasoline absolutely essential to a con¬ 
viction, we submit that the record did not justify sub¬ 
mitting to the jury the question of their guilt. 

And it is important that of the two witnesses called 
by the Government to identify the defendants, one, 
Hanna, testified directly that he had never seen either 
of them before, so that the Government's own testi¬ 
mony as to this identification is conflicting and 
contradictory. 

At a later point in this brief we shall cite authorities 
to the effect that where the evidence submitted to 
establish a fact is conflicting and contradictory, it 
proves nothing. 
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Motive 


The only theory of the Government as to mdtive for 
the alleged crime was that Smith was short in his 
accounts as Treasurer. Government witness Doyle 
testified that when Smith took over the books there 
was a shortage of about $48.00 (R. 30); the entire 
shortage, exclusive of this $48.00, was about $106.00, 
some of which was money Smith had loaned to other 
members of the chapter (R. 30). Smith testified that 
he had loaned money to the fraternity boys, $nd that 
when he took over the books one Brown wad House 
Manager and kept the money for some tiniie; that 
Brown handled the receipt books for approximately 
two or three weeks and Smith believed Holcofnbe also 

i 

handled some cash and wrote ten or fifteen checks; 
when Smith took over the books no entries fyad been 
made for one or two weeks (R. 48). Doyle ajso testi¬ 
fied that the shortage was settled by Smith fcjr $75.00 
(R. 29). 

There was no evidence that Smith had misappropri¬ 
ated to his own use any of the funds of the fraternity, 
and the evidence showed a loose way of handling the 
money and keeping the books, and that Sriiith had 
loaned small sums of fraternity money to various mem¬ 
bers of the chapter. j 

So far as Parlton is concerned, the only possible sug¬ 
gestion of a motive on his part is that he had been told 
by Government witness Miller that he, Parltop, was in 
a bad way with some of the boys, the intimation being 
that he might not be received into the fraternity (R. 
23), although he was never black-balled (R. 57). 

Certainly one who would set fire to a fraternity 
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house in the early morning when his fraternity brothers 
were sleeping, the probable result being wholesale mur¬ 
der by burning alive, is a monster of iniquity. The 
defendants are two young college boys, one of whom 
was elected by his fraternity brothers to the highest 
office in the chapter, and the other selected as a desirable 
prospective member of the fraternity. If Smith de¬ 
sired to destroy the books of the fraternity, this could 
have been accomplished in so many different ways with¬ 
out resorting to burning down the house that one is 
reminded of the story of the Chinaman who set the 
house on fire in order to roast a pig. And to assume 
that Parlton would commit an act evidencing such de¬ 
pravity merely because of the possibility of being re¬ 
jected as a member of the fraternity is to impose too 
great a burden upon credulity. 

We venture to assert that the statement that two 
young college boys had attempted to burn their fra¬ 
ternity house while their brothers lay asleep, would 
immediately demand a reason, and if the reason were 
asserted to be that one desired to destroy certain books 
which could readily have been lost or destroyed in many 
other ways without resorting to such a fiendish act, and 
that the other had no possible motive except, perhaps, an 
apprehension that he might not be admitted to the 
fraternity, such reasons would have been so obviously 
inadequate as to do violence to common sense and shock 
the intelligence of those asked to accept them. 

Of course, the Government was not required to prove 
a motive, but it was evidently recognized that an, 
attempt to convict these boys of this crime on purely 
circumstantial evidence without any reason for such 
an atrocious act, could not be successful. 
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Testimony Concerning Milk Can 

I 

j 

Certain of the evidence concerning the milk lean has 
previously been considered. We have commented upon 
the testimony of Kersey with reference to its identifi¬ 
cation (R. 14), and upon the testmony of Hanna in 
the Police Court, that he identified the can because it 
had a Cities Service mark upon it, although ^10 such 
mark was on the can (R. 18). 

The evidence as to whether the can was at the 
fraternity house prior to the fire is as follows!: 

Madeline Simms, cook, in her direct examination, 
stated that Smith asked her if she had ever noticed a 
milk can out in the back yard, and that she! said to 
Smith, “I seen some cans around somewhere, but I 
couldn’t positively say I have seen that milk can that 
you are talking about, unless I saw the one that you 
have at the place.” (R. 25.) On cross-exaifiination 
she stated that she had never seen a milk cari around 
the fraternity house like Government Exhibit No. 4 
(R. 25-26). | 

Schoenfelder, when asked if he had seen a can at 
the fraternity house like the milk can, answerted, “Not 
to my knowledge”. (R. 26.) Both of these statements 
constituted negative testimony, being merely to the 
effect that neither witness had seen such a cab. 

For the defense, Stanley Dade, employed at the 
fraternity house, and who worked around the yard and 
the garage, testified positively that he saw the milk 
can in the yard of the fraternity house before the fire, 
and that he had moved the can twice (R. 67). He 
stated that the lid was not on the can, but that the 
Saturday before the fire he cleaned up the gairage and 
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found the lid inside the garage and put it in the trash 
barrel (R. 67). 

Schoenfelder testified that when the can was found 
after the fire it was in the garage with the top off. 
(R. 27.) 

It is true that Government witness Lauber in 
rebuttal testified that when he questioned Dade after 
the fire Dade said he had not seen the milk can before 
(R. 88), but defense witness Sharp, whose testimony 
was not impeached in any manner, testified positively 
that the milk can, with no top on it, was in the alley- 
way between the garage and the fence, leaning against 
a garbage can, about six or seven P. M., on the Satur¬ 
day preceding the fire, when this witness went to the 
fraternity house to see Schoenfelder about a car be¬ 
longing to witness which had been locked in the garage 
at the time Hobbs was evicted from the garage for 
non-payment of rent (R. 71). 

Upon this question, therefore, we have the negative 
testimony of Madeline Simms, the cook, who had no 
particular occasion to be anywhere except in the 
kitchen, and the negative testimony of Schoenfelder, 
as opposed to the positive testimony of Dade, the out¬ 
side man, who should have known of the presence of 
the can because he was working in the yard and garage, 
and the positive testimony of Sharp, an entirely dis¬ 
interested and unimpeached witness, that the can was 
on the premises on the Saturday before the fire. 

Alibi 

We have already discussed the evidence which we 
assert demonstrates that the fire could not have been set 
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prior to 4:15 A. M. The evidence both for the prose¬ 
cution and the defense shows that the defendants were 
at Gunpowder Falls Bridge, which is sixty-seven and 
one-half miles from 1412 Fourteenth Street, Northwest, 
this city, at daylight, on the morning of the fire. A cer¬ 
tified copy of the report of the records of the Weather 
Bureau was introduced in evidence and showed that 
on July 9th, 1933, the sun arose at Gunpowder at 4:45 
A. M.; that civil twilight began at 4:13 A. M. (R. 85). 
The undisputed testimony shows that Smith’s par had 
suffered a broken valve spring about twenty-five miles 
outside of Baltimore (R. 57) and was running so badly 
that the boys stopped at Gunpowder while it Was still 
dark, with the lights of the car still burning, and 
aroused Mr. and Mrs. Schoultz in an effort to lpcate a 
telephone and obtain a mechanic to repair the car. 
They succeeded in arousing the Schoultzes who |had no 
telephone, and then spent considerable time in an effort 
to get a lift to the nearest garage. An examination of 
their testimony, together with that of Mrs. Schoultz, of 
the garageman, Winemiller, and his wife, hnd of 
Robert Presley (R. 47-73-63-64-66) demonstrates that 
they must have lost a minimum of fifteen minutes at 
Gunpowder in their efforts to reach Winemiller’s gar¬ 
age, and one of the boys arrived at his garage, Record¬ 
ing to the positive testimony of Winemiller and his 
wife, not later than 5:30 A. M. (R. 64). Mrs. Wine¬ 
miller had a reason for remembering the early hlour, as 
she desired to sleep that Sunday morning, and hter hus¬ 
band got her up earlier than he ever did, which made 
her mad (R. 64). 

The defendants, when examined separately by Gov¬ 
ernment witness Ross the day after the fire (R. 31-33), 
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related in circumstantial detail their movements from 
the time they left the fraternity house on Saturday eve¬ 
ning, about 7:30 P. M., until their return Sunday night, 
and Ross testified that on the same day he talked with 
them, he drove with them over the exact route they 
said they had followed, and checked their stories, and 
found them to be correct. 

This evidence was introduced by the prosecution, 
and supports the alibi defense in every respect. In fact, 
there can be no shadow of doubt that the defendants 
actually did all of the things that they described to Ross, 
from the time they left the fraternity house until they 
returned on Sunday night, and their statements were 
confirmed by the testimony of Ross, a Government wit¬ 
ness (R. 30), the two Winemillers (R. 63-64), Miss 
Helen Fried (Rl 65), Robert Presley (R. 66), Harry 
Dracos (R. 66), Miss Zbinden (R. 69), Wilbur J. 
Grimm (R. 72 ), Calvin R. Walker (R. 72), and Sally 
Walker (R. 84). 

The importance of the time when defendants reached 
Gunpowder was recognized by the prosecution, and an 
effort made to show that a statement signed by Mr. and 
Mrs. Schoultz, and appearing in the record at page 61, 
was inaccurate in so far as it stated that defendants 
were at the Schoultz house at approximately 4:30 or 
5:00 A. M. Smith testified that at the time the state¬ 
ment was procured, Mr. and Mrs. Schoultz stated it was 
daylight, and Parlton asked them what time it got day¬ 
light there, and they said, around 4:30 or 5:00; that 
Parlton said according to that it was approximately 
4:30 or 5:00 when they were there, to which they re¬ 
plied yes (R. 62). Mr. Schoultz told prosecution wit¬ 
ness Ross that Schoultz was awakened by a call from the 



road at “daybreak or day light” (R. 34), and Mrs. 
Schoultz, a government witness, testified that it was 
“just around daybreak” (R. 87). 

The certificate from the Weather Bureau shows that 
the sun rises at 4:45 A. M. and that civil twilight began 
at 4:13 A. M. (R. 85). Mrs. Schoultz testified that 
when she was awakened on the morning in question 
and asked about a telephone and the nearest garage, 
“this was just around daybreak”; that it was ju^t light 
enough for her to see that this young man wak down 
on the road (R. 81). Therefore, on the testimony of 
the Government’s own witness, it must have bfeen be¬ 
tween 4:13 and 4:45 A. M. As she said it was just 
light enough for her to see the young man, this must 
have been during civil twilight, which began at 4:13 
A. M. And when Mrs. Schoultz was asked by the Dis¬ 
trict Attorney, on her direct examination, whether she 
had stated in the presence of defendants that they were 
in front of her house on Sunday morning between 4:30 
and 5:00, she answered, “Well, I guess I did If they 
asked me” (R. 86). 

As it was sixty-seven and one-half miles to Gunpow¬ 
der, and two miles from Gunpowder to the Winemiller 
garage in Hereford, and one of the boys was at the 
Winemiller garage not later than 5:30 the following 
facts can not be controverted: 

i 

As the fire must have been started about 4:15 
A. M., these boys must have driven sixty-seven and 
one-half miles in a car which broke down about tjwenty- 
five miles beyond Baltimore, over a crooked arid hilly 
road (R. 75) and reached Gunpowder before sunrise, 
which occurred at 4:45 A. M. That any car could have 
made this journey in twenty-five or thirty minutes is 
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impossible, and Government witness, Mrs. Schoultz, 
testified that the boys were there about daybreak. 

Smith testified they reached the Schoultz house at 
approximately 5:00 A. M. (R. 50). Pari ton said he 
did not know the exact time; it was still dark (R. 76- 
81). If they reached there at 5:00 A. M., spent only 
fifteen minutes in endeavoring to find a telephone and 
get a lift to a garage, and Smith arrived at Wine- 
miller^ at 5:30; he travelled sixty-nine and one-half 
miles in one hour. And the valve spring in his car 
broke about twenty-five miles out of Baltimore. 

They must have spent considerable time in waking 
the Schoultzes and endeavoring to get a lift to the 
nearest garage, Smith having walked about half a mile 
before getting a lift to the Winemiller garage (R. 50- 
75-76), where he arrived not later than 5:30. 

Even if they had not been delayed at Gunpowder, in 
order to reach the Hereford garage at 5:30, they must 
have traveled sixty-nine and one-half miles in an hour 
and fifteen minutes, in a car that was out of order for 
part of the distance, and if as little as fifteen minutes 
is deducted for delay, they must have made this dis¬ 
tance in one hour. But they stopped in Baltimore for 
gasoline (R. 50-75), and Government witness Ross 
testified that driving to the Baltimore garage required 
seven minutes (R. 37). Deducting this seven minutes, 
if they were in Washington at 4:15 to start the fire, 
they must have traveled sixty-seven and one-half miles 
to Gunpowder in less than twenty-three minutes, if 
they reached there before sunrise at 4:45 A. M. If 
they reached Gunpowder at 5:00 A. M., they must have 
traveled this same distance in thirty-eight and one-half 
minutes. If they did not stop for gasoline in Baltimore, 
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they made sixty-seven and one-half miles in fi>rty-five 
minutes. i 

While it is possible to travel at the rate of seventy 
miles an hour on a good road, under proper conditions, 
and for a short space of time, no one will Seriously 
argue that a car in first class condition can be driven 
at this rate of speed over an ordinary road, and with 
ordinary driving conditions, for sixty consecutive 
minutes. If, on such a drive, an average of fbrty-five 
miles an hour can be maintained, the journey will be 
made in unusually fast time. 

The government attempted to discredit the alibi of 
the defendants because they started for New Freedom 
to visit Miss Fried without a supply of clothing and 
after spending the early part of the night in cjompany 
with two other girls, the intimation being that this was 
a foolish performance, and that the boys shofild have 
gone home and gone to bed. These boys were attend¬ 
ing college at night; Smith was employed in|the day 
time; Saturday night and Sunday were the only times 
when they were free from the obligations of vfork and 
study. The testimony discloses that other fraternity 
boys came and went at all hours, the front doOr never 
being locked, and Hallett did not go to bed ufitil 3:20 
a. m. (R. 22). To contend that college boys must have 
a sinister motive for doing things which involve stay¬ 
ing up all night and engaging in adventures which 
would not be undertaken by more mature men, is to 
fail to recognize the peculiarities of college youth. It 
is safe to say that no such contention would jbe made 
by the father of a college boy. 

That there was a reason for the trip to New Freedom 

can not be denied.* Parlton was acquainted wjth Miss 

* « 
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Fried, a Goucher College student, who had telegraphed 
him June 30, 1933, inviting him to visit her the fol¬ 
lowing Sunday (R. 60). On this particular Sunday 
Parlton’s father had asked him to come home, and 
both defendants visited Parlton’s home in Connecticut 
(R. 74). He wrote Miss Fried that they would visit 
her the following week-end (R. 74-75). Parlton was 
the one who suggested going to New Freedom on the 
morning of July 9th, and persuaded Smith to go (R. 
79). Parlton desired to go there, and Smith had the 
car and it was Parlton’s way of getting to New Free¬ 
dom (R. 81). 

Miss Fried, the Goucher College student, testified 
as a defense witness as to the sending of the telegram 
to Parlton; that he was unable to come that week-end; 
that she had a letter from Parlton saying they would 
come next week-end; she was expecting defendants on 
July 9th (R. 65). 

It is difficult to see how the jury could disregard the 
testimony of this young lady, especially when it was 
absolutely uncontradicted. 

We confidently assert that the alibi of the defend¬ 
ants was established beyond peradventure of a doubt, 
not only by defense testimony, but also by that of the 
prosecution. That the burden rests upon the prosecu¬ 
tion to prove that defendants were present at the time 
and place of the Commission of the crime, and not upon 
defendants to sustain an alibi, is the settled law of the 
Federal Courts. 

Burden of proof in respect to an alibi offered in de¬ 
fense of a criminal charge is upon the prosecution . 

One of the leading cases on this subject is Glover vs . 
United States , reported in 147 Fed., 426, and also in 8 
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I 

Ann. Cases, page 1184. In that case the plaintiff in 
error, defendant below, was indicted for the <^rime of 
robbery, and being found guilty, was sentenced to the 
penitentiary for a term of six years. There was but 
one witness on behalf of the prosecution, Frank jNeeley, 
the person claimed to have been robbed, th$ Court 
said: j 

i 

i 

“No unprejudiced, intelligent mind can read the 
evidence and proceedings in this record ^vithout 
receiving a deep impression that this defendant 
was convicted, the evidence and law to the con¬ 
trary notwithstanding. * * * There was but 

one witness on behalf of the transaction^ Frank 
Neeley, the person claimed to have been robbed. 
His testimony, in substance, was that about eight 
or nine o’clock in the morning of May 27, 1904, 
he was arrested on the highway by a party of five 
men, and under the fear of a Winchester! rifle in 
the hands of the defendant he was forced to give 
up his pistol, valued by him at about tenjdollars. 
It appears from his testimony that he had no 
acquaintance with the defendant, and leit it ex¬ 
tremely doubtful whether or not he had ever seen 
him previous to the alleged assault. Despite his 
evasiveness and equivocation, the cross-examina¬ 
tion developed beyond any reasonable ground for 
cavil that when this defendant and one Jamison, 
with others, were brought before the Commis¬ 
sioner, charged with this felony, on preliminary 
hearing, Neeley identified said Jamison as his 
assailant, and testified that he did not recognize 
the defendant as one of the party. On his testi- 


mony Jamison was bound over and committed to 
jail, and while thus held for the action of the grand 
jury, he died. On this state of the proofs the prose¬ 
cution rested. Had the defendant's counsel 
moved, as he should have done, for a directed ver¬ 
dict of not guilty, the Trial Court would have been 
justified in granting the request. The safeguarding 
of the liberty of an accused person is not wholly 
left in the keeping of a jury of twelve. A jealous 
regard for that humane spirit of the law that at¬ 
tends every human being brought before the judg¬ 
ment seat for trial on a criminal charge, declaring 
that he must be presumed to be guiltless, and that 
before his liberty can be interrupted, his guilt must 
be established beyond a reasonable doubt, de¬ 
mands of the presiding Judge in the first instance 
a determination of the question as to whether or 
not on such self-contradiction and self-stultifying 
statements as made by the witness Neeley, without 
a single corroborating fact or circumstance, the 
case should pass beyond the control of his enlight¬ 
ened judgment and conscience. Mr. Justice 
Brewer, in Patton vs. Texas Railway Co ., 179 U. S. 
660, speaking of a proceeding in a civil action, 
said: 

“ Tt is undoubtedly true that cases are not to 
be lightly taken from a jury; that jurors are the 
recognized triers of questions of fact. * * * 

Hence it is that seldom an Appellate Court re¬ 
verses the action of a Trial Court in declining to 
give a peremptory instruction for a verdict one way 
or the other. At the same time, the Judge is pri¬ 
marily responsible for the just outcome of the trial. 
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He is not a mere moderator of a town meeting, 
submitting questions to the jury for determination, 
nor simply ruling on the admissibility of testimony, 
but one who, in our jurisprudence stands Charged 
with full responsibility.’ * * * 

“If this rule of judicial responsibility obtains in 
a mere civil action, how much more potential 
should it be where the issue of life or liberty is 
involved. The cause of the defendant was cer¬ 
tainly not prejudiced by the large amount of evi¬ 
dence in his behalf, which was mainly directed to 
the establishment of an alibi. Aside from |the tes¬ 
timony of the defendant, which, viewed from the 
standpoint of his meagre intelligence and j evident 
lack of capacity for invention, accounting with 
marked particularization for his whereabouts 
away from the scene of the robbery, four witnesses 
testified positively to his presence at the itime at 
a place far removed from that of the robbery. 
A fifth witness testified to seeing a posse j of men 
corresponding in number to that claimed by Neeley 
as present at the assault, near to and going in the 
direction of the place about the time fixed by 
Neeley, and that the defendant was not 1 one of 
them. The sixth witness, a woman in ho wise 
related to the defendant, testified to seeing the 
overt act, and that the defendant, well known to 
her, was not there. * * * On such triviali¬ 

ties of claimed divergence in testimony yrns the 
evidence of six witnesses in favor of the defendant 
discredited, while on the testimony of one witness, 
a self-confessed perjurer, was the defendant con- 
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victed and sentenced to serve six years in a 
penitentiary/' 

The Court, in charging the jury, instructed them 
the burden of proving the alibi offered on behalf of 
defendant was upon him. The Circuit Court held this 
to be error, stating: 

“The underlying vice in the foregoing charge of 
the Court is in the assumption that in respect of 
the alibi, the burden of proof ‘by a preponderance 
of evidence that is by the greater and superior evi¬ 
dence,' shifted to the defendant. It loses sight of 
the fundamental rule in criminal procedure that 
the defendant is presumed to be innocent of the 
offense with which he is charged; that this is a 
continuing presumption which attends him like 
a guarding spirit throughout the ordeal of his 
trial, and imposes upon the prosecution the bur¬ 
den of overcoming such presumption by such 
weight of evidence as will satisfy the minds of 
the triers beyond a reasonable doubt of the defend¬ 
ant's guilt. This reasonable doubt in his favor 
applies to the evidence in its entirety, and neces¬ 
sarily to any part of it." 

“Included in the indictment is the charge that 
the defendant, did then and there commit assault. 
Whereby the prosecution undertook to show by 
evidence that the defendant was present at the 
time and place . On this issue, thus tendered, the 
burden rested upon the prosecution. It never 
shifted. So when the defendant introduced evi- 
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dence to show that he was not ‘then anjd there’ 
present, he was put rebutting the proof offered by 
the prosecution tending to maintain the allegation 
that he was then and there. The protection of any 
reasonable doubt in favor of the defendant applies 
in such instance as to any other affirmative issue 
tendered in the charge. This is recognized as the 
correct doctrine by the great weight of authority.” 
(Italics ours.) Citing numerous cases. This case 
was heard before Van Devanter and Adafns, Cir¬ 
cuit Judges, and Philips, District Judge. 

See also McCool, et al, vs. United States, 263 Fed. 55. 

In the case of Falgout, et al, vs. United States, 
reported in 279 Fed. 513, where the defense was an 
alibi, counsel for the defendant requested the Court 
to charge the jury that the burden of proof is pot upon 
an accused to establish an alibi by a preponderance of 
the evidence, but that this burden was upon the Gov¬ 
ernment. The Court said: 

i 

i 

“The above set out requested charge whs a cor¬ 
rect statement of law applicable to the jquestion 
raised by the evidence tending to prove alibis. By 
adducing that evidence, the defendants did not 
assume any burden of proof. After, as well as be¬ 
fore, that evidence was adduced, the burjden was 
on the prosecution to prove that when the crime 
was committed the defendants were at a place at 
which they could take part in the commission of it, 
and that they did participate in committing it. 

“Evidence tending to prove an alibi was in 
rebuttal of evidence offered by the prosecution 
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tending to sustain the charges contained in the in¬ 
dictment. Such evidence is effective in behalf of the 
defendant in a criminal case, if it, when considered 
in connection with the other evidence adduced, gives 
rise to a reasonable doubt of his guilt of the offense 
charged, though there is no finding that an alibi 
was shown by a preponderance of evidence. The 
burden of proof did not shift, and it was not upon 
the defendants to establish alibis by a preponder¬ 
ance of evidence. * * * The statement in the 
Court's charge that the defendants ‘are presumed 
to be innocent, and the burden is on the Govern¬ 
ment to prove their guilt beyond all reasonable 
doubt', can not properly be regarded as having the 
effect of informing the jury that the defendants 
did not assume any burden of proof by adducing 
evidence tending to prove an alibi." 

To the same effect, see Cangelosi vs. United States, 
19 Fed. (Second), page 923, also United States vs. 
Vicjorito, 67 Fed. 2d., 329. 

Use of Gasoline By the Janitor and Theft of Gasoline 

From Automobiles: 

Certain other facts which reflect upon the cause of 
the fire and the source of the gasoline detected in the 
premises are as follows: 

Dade, the janitor, testified that he did all the clean¬ 
ing at the fraternity house, and in this cleaning he 
used gasoline twice during the week before the fire, 
first upon the floor of the dining room, and the latter 
part of the week upon the parlor and hall floors (R. 67). 
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Government witness Lauber testified that the janitor 
told him of the previous use of gasoline on thb floors 
(R. 11). Government witness Schoenfelder testified 
that both before and after the fire the tank of a Chevro¬ 
let coupe kept in the fraternity garage had been drained 
of gasoline, and also the tanks of certain cars parked 
in the alley (R. 28). 

It thus appears that certain floors had been cleaned 
with this inflammable fluid shortly before the fire, and 
a lighted cigaret or match carelessly thrown away might 
have caused the blaze, and also that there were tanks 
of gasoline in various cars from which the fluid could 
have been taken for incendiary purposes without all 
the risk and trouble of purchasing it at the Fourteenth 
and Water Streets station. 

j 

ASSIGNMENTS OF ERROR 

i 

I 

1. Permitting witness Roberts, over objection and 
exception, to identify photograph taken July 1^, 1933, 
of piece of felt removed from automobile of defendant 
Smith on the morning of said date. 

2. Permitting witness Sager to identify same photo¬ 
graph, over objection and exception. 

3. Permitting witness Donaldson, over objection and 
exception, to testify as to chemical test made upon said 
piece of felt after taking same from automojbile of 
defendant Smith. 

4. Admission in evidence, over objection and! excep¬ 
tion, of piece of felt aforesaid. 

5. Admission in evidence of Government Exhibit 18 
(photograph of automobile floor mat, the original mat 
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having been received in evidence as Government Ex¬ 
hibit No. 23) over objection and exception. 

6. Admission in evidence of Government Exhibits 
16 and 18 (photographs of mat and of felt pad taken 
from automobile of defendant Smith on July 18,1933) 
over objection and exception. 

7. Overruling of motions made separately on behalf 
of each defendant to direct a verdict for each defend¬ 
ant upon all of the evidence. 

8. Refusal to grant defendants’ instruction No. 1. 

ARGUMENT 
Assignments of Error Nos. 1 and 2 

The first two assignments of error relate to the iden¬ 
tification of a photograph taken July 18, 1933 (nine 
days after the fire), of a piece of felt which, on said July 
18th, was taken from the automobile of defendant 
Smith. While there is some confusion in the Exhibit 
numbers, Government witness Gullickson, Official Pho¬ 
tographer for the Police Department, testified that 
he made certain photographs of the premises where 
the fire occurred July 10th and September 15th, and 
photographed a mat taken from the car July 18th (R. 
12). Government witness Roberts testified that pho¬ 
tographs were taken of Smith's automobile on the 
morning of July 18; and identified Government Ex¬ 
hibit No. 23 as an automobile floor mat (R. 42); that 
there was a felt pad about a quarter of an inch thick 
under this mat which witness took to the micro-analyst 
to be analyzed (R. 43). Government witness Sager 
identified Government Exhibit No. 16 as a photograph 
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of this pad (R. 44), and testified that the felt pad 
itself had been lost. Witness was the custddian of 
this pad and last saw it in the evidence room at No. 2 
Precinct on the morning of July 18th. The piad was 
kept in a locked room, to which no one could go with¬ 
out permission of the Captain or witness; thpre was 
no evidence of breaking into this room; the pfad just 
disappeared (R. 44-45). Objection was made to the 
identification of the photograph of this pad on the 
ground that it was not taken from the automobile until 
July 18th, which was nine days after the fire. The 
Court at this time did not rule upon the objection 
other than to say, “I do not know whether Anybody 
testified what its condition was, whether the condition 
was the same”, to which counsel for defendants replied 
that there was no evidence as to its condition Ion July 
9th (R. 42). Witness Roberts was asked to Show to 
the jury a stain upon this mat, which mark he testified 
as being the same as when he took the mat ffom the 
automobile on July 18th, whereupon the Coulrt said, 
“You can not show that now. It is immaterial what 
the condition of that rug was on the 18th unless you 
can establish it was in that condition on the morning 
these boys came back from this trip” (R. 43). (Roberts 
identified the photograph as representing the felt pad. 

We concede that there would have been no slibstan- 

I 

tial error merely in permitting the identification of 
the photograph of this felt pad had said photograph 
not subsequently been received in evidence ovei* objec¬ 
tion and exception of counsel for defendants as pre¬ 
sented by our Assignment of Error Number 6, but the 
assignments of error present the chain of occurrences 
during the trial which resulted in the admission in 
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evidence of this photograph, and we asked attention 
to the fact that the Court had previously ruled that 
the condition of the floor mat, which was on top of 
the felt, on the 18th of July, was immaterial unless the 

Government could establish that it was in the same 

% * 

condition when defendants returned from their trip 
(R. 43). This ruling, which had not been departed 
from at the time the photograph was identified, made 
its identification immaterial, and no evidence was ever 
offered or received as to the condition of the floor mat 
or felt pad prior to July 18. 

We submit that the action of the Court in permit¬ 
ting the identification could only have been upon the 
theory that the) Government thereafter might offer 
evidence as to the condition of the floor mat and felt 
pad when defendants returned from their trip to visit 
Miss Fried, and as no such evidence was offered, we 
respectfully submit that the Court was in error in 
permitting the identification, and should have required 
the missing testimony to have been introduced before 
permitting the photographs to be identified. 

Assignments of Error Nos. 3 and 4 

These assignments are directed to the ruling of the 
Court in permitting Government witness Donaldson, 
a micro-analyst, to testify to the result of a chemical 
test made upon a piece of felt which had been cut from 
the main felt pad taken from Smith’s automobile on 
July 18th, and to the reception in evidence of this 
piece of felt. At the time this witness testified, the felt 
had not been received in evidence, and the previous 
ruling of the Court was to the effect that it could not be 


so received without testimony as to its condition im¬ 
mediately subsequent to the fire. ! 

The testimony of this witness concerning the result 
of the analysis of this piece of felt was objected} to upon 
the ground theretofore made, that such testimony was 
improper in the absence of evidence showing that the 
condition of the felt existed at the time of or immedi¬ 
ately subsequent to the fire, and it was agreed by the 
Court and counsel that the same objection nfiight be 
considered as interposed to any similar testimony, with¬ 
out the necessity for repetition (R. 45), whereupon the 
witness testified, in substance, that he found blue color¬ 
ing matter in this felt, and also blue coloring njiatter in 
the gasoline which he had received from witness Rob¬ 
erts, and which the latter had testified he foupd in the 
milk can upon the burned premises immediately after 
the fire (R. 45). j 

After the testimony of these witnesses, counsel for 
the Government offered in evidence the piec6 of felt 
in question, which offer was objected to upon the same 
ground as hereinbefore recited, but the objection was 
overruled and said Exhibit received in evidence, to 
which ruling exception was duly reserved and iailowed 
(R. 46). 


Assignments of Error Nos. 5 and 6 

Our fifth and sixth assignments of error are con¬ 
cerned with the admission in evidence of a photograph 
of the automobile floor mat and felt pad taken from 
the car of defendant Smith on July 18th. Guljlickson, 
the photographer, was re-called to identify a) photo¬ 
graph of a floor mat taken from Smith’s car Juily 18th. 
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The question was objected to because the original mat 
was present in Court. The Assistant District Attorney 
stated that his purpose was to show the condition of 
said mat on July 18th, to which counsel for defendants 
replied that its condition on July 18th was already the 
subject of an objection. The Court ruled that said 
photograph would not be evidence alone, but might 
be evidence in connection with the other matters, and 
overruled the objection, to which exception was re¬ 
served and allowed, and witness testified that the 
photograph was of the mat, and that the mat was in 
the same condition, as far as witness could observe, 
that it was at the time the photograph was made, except 
that the stain upon the mat had more or less evaporated. 
The photograph of the mat was offered in evidence, 
and was objected to because not taken until July 18th, 
and because as to defendant Smith there was no suffi¬ 
cient evidence connecting him with the fire, but the 
objection was overruled and said photograph admitted, 
and exception allowed to defendants (R. 47). 

Again we submit that the ruling of the Court in 
admitting these Exhibits could only have been upon the 
theory that the Government would later offer testimony 
to show that the same conditions existed immediately 
after the fire, and that no such testimony was offered. 
Otherwise, the statement of the Court that the photo¬ 
graph of the floor mat would not be evidence alone, but 
might be evidence in connection with other matters, 
appears to have no meaning. 

Nine days had elapsed since the fire, and the testi¬ 
mony of Smith was that the first time he knew that 
there was a stain on the mat or rug in his automobile 
was either while they were in the Police Precinct 
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or in the Police Court, which was eight or t§n days 
after the fire; that he did not know how the stain got 
there; that he was in the habit of allowing other persons 
to use his automobile; and loaned it to one Bulfard on 
the Thursday or Friday before the fire; Mr. Cheery had 
used his car and Mr. Johnston, and practically eyeryone 
in the fraternity had used it on various errands (R. 
55). There was no attempt to impeach the witness in 
this regard, or to contradict this testimony. 

We confidently assert that the rule as to presump¬ 
tions is not retroactive; that while evidence that a 
particular condition existed at a certain time warrants 
the inference that it continued to exist, there is no 
principle of evidence which warrants the inference that 
it had existed prior to that time, under circumstances 
similar to those in the case at bar. To permit these 
defendants to be convicted because nine days after the 
fire there was a stain upon a floor mat in Smith’s auto¬ 
mobile and also a felt pad from which a chefinst ex¬ 
tracted blue coloring matter, would permit their con¬ 
viction upon suspicion without proof, especially in view 
of the testimony concerning the use of the automobile 
by others, and with a total lack of evidence that such 
condition existed when they returned from th^ir visit 
to Miss Fried. 

Proof of the existence of a given fact raises no pre¬ 
sumption that the same fact previously existent. 

In the case of Farmers and Merchants Blink vs. 
Maines , 183 Fed. 37, at page 49, the Court sai|i: 

i 

“This Court had occasion in the recent case of 
W. F. Corbin and Company vs. United Stapes, 181 
Fed. 296, to apply the rule that proof of the exis- 


I 


32 


tence of a given condition raised no presumption 
of its previous existence; and from the cases there 
cited this language of Bigelow, J. in Inhabitants 
of Hingham vs. Inhabitants of South Scituate, 7 
Gray (Mass.) 229, 232, was quoted: 

“ 'The law presumes that a fact, continuous in its 
nature, and character, like domicile, possession or 
seisin, when once established by proof, continues, 
and, in the absence of evidence to the contrary, 
legally infers therefrom its subsequent existence. 
But we know of no rule of law which permits us 
to reason in an inverse order, and to draw from 
proof of the existence of present facts any infer¬ 
ence or presumption that the same facts existed 
many years previously’.” 

In the case of Corbin vs. United States , 181 Fed. 
296, the proceeding was instituted by the United States 
against nine barrels of whiskey, W. F. Corbin and 
Company, claimants. The information charged claim¬ 
ants with receiving and having in their possession, 
with intent to defraud, certain nine distillers’ original 
packages (barrels) of whiskey, which packages did 
contain distilled spirits other than the contents which 
were therein when said packages were lawfully 
stamped, branded and marked by a duly appointed 
officer of the Revenue. The case was decided adversely 
to the claimants below and upon appeal one of the as¬ 
signments of error was that there was no proof as to 
when the substitution was made, and as to the fact that 
claimants received the goods in the substituted condi¬ 
tion. The claimants made a motion for a directed ver¬ 
dict, insisting that the Government had only proved 
that the barrels of whiskey in question were in a sub- 



33 


stituted condition when seized by the Government, and 
that this is not sufficient, but the Government inust go 
further and prove that the whiskey was in thd substi¬ 
tuted condition when received by the claimants, and 
this it wholly failed to do. The Upper Court in up¬ 
holding the contention of the claimant said, pagje 304: 

“Independent of this, however, we do not under¬ 
stand the rule of presumptive evidence to be 
that if and when the existence of a given condition 
is proven, there is a presumption that it |had ex¬ 
isted previous to that time. (Citing cased) * * * 
In the case at bar there is no evidence as to when 
the substitution was made prior to the time when 
the whiskey was seized and analyzed, and under 
the authorities cited, the jury would not be per¬ 
mitted to presume that the substitution had existed 
prior to the date of the reception of the jvhiskey 
by claimants.” | 

See also Manning vs. Insurance Company , 100 U. S. 
693, at page 697. j 

See also Ceresola vs. Joseph F. Paul Company , 113 
N.E. (Mass.) 358. 

Assignments of Error Nos. 7 and 8. 

Assignments numbers 7 and 8 are directed to the 
refusal of the Trial Court to grant the oral motion of 
counsel for defendants, made upon the conclusion of 
all of the evidence, to direct a verdict of not guilty as 
to each defendant (R. 88), and to the Courts | refusal 
of defendants’ Instruction No. 1, requiring the| jury to 
return a verdict of not guilty (R. 89). The inotions 
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and instruction were based upon failure of proof of 
guilt; because the United States had not sustained the 
burden of proof as required in a criminal case; because 
a verdict of guilty would be contrary to the evidence, 
and to the weight of the evidence (R. 88). Exceptions 
w~ere duly reserved to the overruling of the motions 
(R. 88), and to the refusal of defendants' Instructions 
No. 1 (R. 90). 

These exceptions involve the questions of the suf¬ 
ficiency of the evidence to identify defendants as the 
persons who purchased gasoline at Fourteenth and 
Water Streets, and also whether, upon all of the evi¬ 
dence, the case should have been submitted to the jury 
upon the defense of an alibi. 

We have analyzed the evidence as to identification, 
and also upon the question of alibi, and upon which 
analysis we submit: 

1. The prosecution did not sustain the burden of 
proof as to identification of defendants as the men who 
purchased gasoline at Fourteenth and Water Streets 
on the early morning of July 9, 1933, which identifica¬ 
tion was essential to conviction. 

2. The burden of proof upon the question of alibi 
was upon the prosecution, and was not sustained. 

Your Honors will recall that of the three men 
present at the gas station when the blue gasoline was 
purchased, two were called as Government witnesses. 
One, Kersey, identified Parlton as one of the men who 
purchased the gasoline. He did not identify Smith. 
Kersey was the man who was not employed at the sta¬ 
tion, but apparently was loafing there beween one and 
four A. M. Reference to our analysis of his testimony 
will disclose its uncertainties and contradictions. The 
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Government's other witness upon this point was 
Hanna, regularly employed at the station, who aided in 
putting the blue gasoline in the car, and who .testified 
on cross-examination, that he had never seen either one 
of the defendants (R. 18). This being the state of the 
Governments proof as to identification, and] one of 
their witnesses being in direct conflict with tlje other, 
the defense called the third man present upon that oc¬ 
casion, Columbus Mack, who had been employed at the 
gas station for twenty-five years, and who testified 
that he did not recognize defendants as eithelr of the 
two men who purchased the gasoline, and that one of 
such purchasers was larger than either of the 
defendants. j 

Surely on this record, to claim that the Government 
had sustained the burden of proof in a criminal case 
would be to ignore the real meaning of this ruW, and to 
reduce it to mere words. 

i 

Where evidence submitted to establish a fact is con¬ 
flicting and contradictory, it proves nothing . j 

Glover vs. United States, supra. j 

In the case of Pennsylvania Railroad Company vs. 
Chamberlain, Administratrix, 288 U.S.333,the Respon¬ 
dent filed suit in the Lower Federal Court for the death 
of her intestate, alleged to have been caused by the 
railroad company's negligence, and a directed [verdict 
was entered by the Trial Court in favor of petitioner, 
defendant below. The Circuit Court of Appeals re¬ 
versed the Lower Court, and a writ being grafted by 
the Supreme Court of the United States, the action of 
the Circuit Court was reversed, and that of tbie Trial 
Court affirmed. The question as to the manner ih which 
the deceased was killed was the important feature be- 
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fore the Court, and evidence as to the cause of the 
death was conflicting. The Court said, page 339 : 

“We, therefore, have a case belonging to that 
class of cases where proven facts give equal sup¬ 
port to each, of two inconsistent inferences; in 
which event, neither of them being established, 
judgment, as a matter of law, must go against th§ 
party upon whom rests the necessity of sustaining 
one of these inferences as against the other, be¬ 
fore he is entitled to recover. (Citing numerous 
cases.) The rule is succinctly stated in Smith vs. 
First National Bank in Westfield , 99 Mass. 605, 
611, 612, quoted in the Des Moines National Bank 
case, 145 Fed. 273: 

“ ‘There being several inferences deducible 
from the facts which appear, and equally 
consistent with all those facts, the plain¬ 
tiff has not maintained the proposition upon 
which alone he would be entitled to recover. 
There is strictly no evidence to warrant a jury in 
finding that the loss was occasioned by negligence 
and not by theft. When the evidence tends equally 
to sustain either of two inconsistent propositions, 
neither of them can be said to have been estab¬ 
lished by legitimate proof. A verdict in favor of 
the party bound to maintain one of those proposi¬ 
tions against the other is necessarily wrong/ ” 

While it is true that the foregoing is a civil case, it 
follows that the same rule obtains in a criminal case 
where a higher burden is placed upon the prosecu¬ 
tion, because the defendant’s life and liberty are at 
stake. 




In the case of United States Fidelity and Guaranty 
Co. vs. Des Moines National Bank , 145 Fed. 273, the 
Bank recovered a judgment against the appellant com¬ 
pany in the sum of five thousand dollars, with inter¬ 
est, upon a bond, whereby the Guaranty Company 
agreed to make good and reimburse the Bank jfor any 
pecuniary loss sustained by it through the personal dis¬ 
honesty or culpable negligence of Elton C. Kell^, its re¬ 
ceiving teller. At the conclusion of the evidence, the 
defendant moved for a directed verdict in itp favor, 
which motion was denied. The Circuit Court of Ap¬ 
peals, in an opinion by Judge Van Devanter, held that 
the motion should have been granted, saying, page 
27$: | 

“Passing, for the moment, the fact that Kelly 
neglected to make a daily account of the money in 
the reserve chest, it is plain that the evidence bear¬ 
ing upon the cause or occasion of the loss was al¬ 
together circumstantial, and was as consistent with 
the theory that the loss was occasioned solely by 
the personal dishonety of one of the other em¬ 
ployees, to whom the money in its exposeq condi¬ 
tion was easily accessible, as with the thepry that 
it was occasioned by the personal dishoriesty or 
culpable negligence of Kelly. Which theqry was 
correct was left to mere conjecture. The Bank 
had the burden of proof, and, as it failed to pro¬ 
duce any evidence reasonably tending to establish 
the latter theory, to the exclusion of the ot]ier, the 
Guaranty Company was entitled to a directed ver¬ 
dict in its favor. (Citing cases.) As was well said 
by the Supreme Court of Iowa, in Asbach ps. Chi - 
cago Railway Company , 74 Iowa, 248: 
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“ ‘A theory can not be said to be established by 
circumstantial evidence, even in a civil action, un¬ 
less the facts relied upon are of such a nature, and 
are so related to each other, that it is the only con¬ 
clusion that can fairly or reasonably be drawn 
from them. It is not sufficient that they be con¬ 
sistent, merely, with that theory, for that may be 
true, and yet they may have no tendency to prove 
the theory*.” 

That the foregoing rule is the same in criminal 
cases, is attested by the case of Vernon vs. United 
States , 146 Fed. 121. In that case the defendant was 
indicted for an alleged bribery of a Government officer. 
The evidence adduced was all circumstantial. Upon 
his conviction and subsequent sentence, he appealed to 
the Circuit Court of Appeals for the Eighth Circuit, 
which reversed the Lower Court, holding that a di¬ 
rected verdict of acquittal should have been given at 
the close of the case of the prosecution. The Court 
said, page 123: 

“No matter how reprehensible the conduct of 
the defendant might have been, under the indict¬ 
ments there could be no conviction unless there was 
substantial evidence justifying the finding by the 
jury that he had offered, given or promised to 
Blanton money for the purposes in the indictment 
set out. * * * Was there substantial evidence to 
show these facts? In view of the verdict of the 
jury, it must be assumed that they disbelieved the 
explanations and denials of the defendant and 
Blanton. The jury, being the triers of the facts, 
and the sole judges of the credibility of the wit- 
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ness, had a right to do that, and this cai^se must 
therefore be determined upon the evidence intro¬ 
duced by the Government. 

“As there was no direct evidence to establish the 
fact that the defendant made any promise or offer 
or gave any money or other thing of value to plain¬ 
tiff, but the conviction was secured solely dpon cir¬ 
cumstantial evidence, the question to be deter¬ 
mined now is whether this evidence was of such 
a nature as to warrant the submission of it to the 
jury. Circumstantial evidence warrants a convic¬ 
tion in a criminal case, provided it is such as to 
exclude every reasonable hypothesis but that of 
guilt of the offense imputed to the defendant; or, 
in other words, the facts proved must all be con¬ 
sistent with and point to his guilt only, and in¬ 
consistent with his innocence. The hypothesis of 
guilt should flow naturally from the fact^ proved 
and be consistent with them all. If the evidence 
can be reconciled either with the theory of inno¬ 
cence or of guilt , the law requires that the defen¬ 
dant be given the benefit of the doubt , and that the 
theory of innocence be adopted . (Citing numerous 
cases) * * * | 

“It is equally well settled not only in Criminal 
cases, but also in civil cases, that whenever cir¬ 
cumstantial evidence is relied upon to provte a fact, 
the circumstances must be proved, and nqt them¬ 
selves presumed. (Citing cases) 

“Manning vs. Insurance Company , 100 U. S. 
693, 698. In the latter case the Court said: 

“ ‘We do not question that a jury may be allowed 
to presume the existence of a fact, in soipe cases, 
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from the existence of other facts which have been 
proved, but the presumed fact must have an im¬ 
mediate connection with or relation to the estab¬ 
lished fact from which it is inferred. If it has not, 
it is regarded as too remote. The only presump¬ 
tions of fact which the law recognizes are imme¬ 
diate inferences from facts proven’.” (Italics 
ours.) 

In the case of Fidelity and Deposit Company vs. 
Grand National Bank of St. Louis , 69 Fed. 2d. 177, 
decided February, 1934, the Court recognized the fore¬ 
going rule, stating, page 182: 

“When the evidence tends equally to sustain 
either of two inconsistent propositions, neither of 
them can be said to have been established by legi¬ 
timate proof. A verdict in favor of the party 
bound to maintain one of those propositions 
against the other, is essentially wrong.” (Citing 
cases.) 

In the case of People vs. Gluck , 188 N. Y. 167, the 
defendant was indicted for the crime of grand larceny. 
At the close of the testimony counsel for the defendant 
moved for a directed verdict which was denied. The 
Court of Appeals of New York State held that the mo¬ 
tion should have been granted, stating: 

“The question presented by this appeal is 
whether there was sufficient evidence to warrant 
the jury in convicting the defendant of the crime 
thus defined. In civil cases the rule is that a pre¬ 
ponderance of evidence is sufficient to establish 
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the fact at issue, but in criminal cases thej law re¬ 
quires sufficient evidence to establish thej fact of 
guilt beyond a reasonable doubt. The presence of 
some proof is not sufficient to warrant ihe sub¬ 
mission of a criminal case to the jury; anji when¬ 
ever a criminal charge is submitted to the jury 
against the objection and exception of the de¬ 
fendant, upon proof which falls below the stand¬ 
ard of rebutting the presumption of innocence, and 
the proving of guilt beyond a reasonably doubt, 
required by the statute to warrant a conviction, a 
question of law is presented/ ” 

i 

There is a presumption of harm arising frorh the re¬ 
ception of improper evidence . j 

In the case of Deery vs. Cray , 5 Wall. 795, page 807, 
the Court said: 

“We concede that it is a sound principle that no 
judgment should be reversed in a Court <j)f Error 
when the error complained of works no injury to 
the party against whom the ruling was made. 
But whenever the application of this rule i^ sought, 
it must appear so clear as to be beyond doubt that 
the error did not and could not have prejudiced 
the party's rights." j 

To the same effect see also Smith vs. Shoemaker, 17 
Wall. 630, at page 639. 

In the case of Williams vs. United States, l!58 Fed. 
30, page 36, the Court said: | 

“It is a rule of law in this jurisdiction, often re¬ 
peated, that, when error is apparent in thd record, 

| 

i 


i 
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it was presumptively injurious to the party against 
whom it was committed, 'unless it appears beyond 
doubt that the error did not and could not 
prejudice the rights of the party/ (Citing cases.) 
Without discussing the question suggested as to 
whether or not there was sufficient exception 
saved to this instruction, it is sufficient to say that 
in a criminal case where plain error is committed 
in a matter vital to the defendant, especially in a 
case like this, where the defendant received the 
severe punishment of one year and six months in 
the penitentiary in addition to the fine, it is the 
province of the Appellate Court to correct it.” 
(Citing cases.) 

See also the case of Miller vs. Territory of Okla¬ 
homa, 149 Fed. 330, at page 339, where the Court said: 

"The zeal, unrestrained by legal barriers, of 
some prosecuting attorneys, tempts them to an in¬ 
sistence upon the admission of incompetent evi¬ 
dence, or getting before the jury some extraneous 
fact supposed to be helpful in securing a verdict of 
guilty, where they have prestige enough to in¬ 
duce a Trial Court to give them latitude. When the 
error is exposed on appeal, it is met by the stereo¬ 
typed argument that it is not apparent it in any 
wise influenced the minds of the jury. 

"The reply the law makes to said suggestion is: 
that, after injecting it into the case to influence 
the jury, the prosecutor ought not to be heard to 
say, after he has secured a conviction, it was harm¬ 
less. As the Appellate Court has not insight into 
the deliberations of the jury room, the presump- 
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tion is to be indulged in favor of the liberty of the 
citizen, that whatever the prosecutor, against the 
protest of the defendant, has laid before the jury, 
helped to make up the weight of the prosecution, 
which resulted in the verdict of guilty.” j 

See also Choctaw 0. & G. R. Co. vs. Holloway , 114 
Fed. 458; United States vs. Gentry , 119 Fed. 70. 

Evidence as consistent with innocence as with guilt 
is insufficient to sustain a conviction. 

In the case of Union Pacific Coal Company vs. 
United States, 173 Fed. 737, the defendants yere 
dicted for violation of the Sherman Anti-Trust Act, 
and at the close of all the evidence a motion w&s made 

I 

for a directed verdict, because there was no Substan¬ 
tial evidence of the alleged combination of any two of 
the defendants. In its written opinion, the Cpurt re¬ 
viewed the evidence and held that the motioh for a 
directed verdict as to certain defendants should have 
been granted, saying, page 740: 

“There was a legal presumption that eacjh of the 
defendants was innocent until he was proved to 
be guilty beyond a reasonable doubt. The burden 
was upon the Government to make this proof and 
evidence of facts that are as consistent with inno¬ 
cence as with guilt is insufficient to sustaih a con¬ 
viction. Unless there is substantial evidence of 
facts which exclude every other hypothesis but 
that of guilt, it is the duty of the Trial Court to 
instruct the jury to return a verdict for the ac¬ 
cused, and where all the substantial evidence is as 
consistent with innocence as with guilt, it is the 
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duty of the Appellate Court to reverse a judgment 
of conviction.” (Italic ours.) See also Vernon vs. 
United States, supra. 


In the case of Hayes vs. United States, 169 Fed. 101, 
at page 103, the Court said: 

“While evidence to convict of a crime may be 
circumstantial and inferential in its character, it 
must always rise to that degree of convincing 
power which satisfies the mind beyond a reason¬ 
able doubt of guilt. This can never be the case 
when the evidence as produced is entirely con¬ 
sistent with innocence in a given transaction.” 

See also United States vs. McKenzie, 35 Fed. 
page 826. 

The case of Graceffo vs. United States, 46 Fed. 2d 
852, was one wherein the appellant was convicted for 
unlawfully manufacturing and possessing intoxicating 
liquor, and for maintaining a nuisance. There was no 
question but that intoxicating liquor was being man- 
factured on the premises, but the only evidence against 
the appellant was his mere presence on the premises 
at the time the raid was made. In explanation to the 
officers of how he happened to be there, the appellant 
said that he came to Reading the night before and went 
to the distillery to see one of the other defendants. 
His testimony was uncontradicted and unimpeached. 
The Court said: 

“This evidence is insufficient to sustain the 
judgment.' There must ordinarily be something 
more than the mere presence of a person at a dis- 


tillery at a particular time to justify an inference 
of guilt. Mere suspicion and conjecture are not 
sufficient. (Citing Murphy vs. U. S., 18 Fed. 
2d. 509.) * * * The evidence establishing the pres¬ 
ence of Graceffo at the distillery when thp prohi¬ 
bition agents arrived, in connection with his ex¬ 
planation of how he came to be there, is as! consis¬ 
tent with innocence as with guilt. It has b^en held 
by a long line of decisions, in substance, that un¬ 
less there is substantial evidence of facts which 
exclude every other hypothesis than that qf guilt, 
it is the duty of the Trial Judge to direct the jury 
to return a verdict for the accused and, where all 
the evidence is as consistent with innocence as with 
guilt, it is the duty of the Appellate Couiit to re¬ 
verse a judgment against the accused.” Citing 
numerous cases. 

See also the following cases in support of the fore¬ 
going doctrine: j 

I 

Grant vs. United States, 49 Fed. 2d. 11$, 

Leslie vs. United States, 43 Fed. 2d. 2$8, 
Ribaste, et al., vs. United States, 44 Fed* 2d. 21, 
Read vs. United States, 42 Fed. 2d. 636] 
Danaher vs. United States, 39 Fed. 2d. 325, 
McLaughlin vs. United States, 26 Fed. 2d, 1, 
Salinger vs. United States, 23 Fed. 2d. 48. 

In the case of Gerson vs. United States, 25 Fed. 2d. 
49, at page 56, the Court said: ! 

“The charge in the indictment was a conspiracy 
and the burden was upon the Government jto show 
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facts and circumstances in the proof of the alleged 
conspiracy which excluded every other hypothesis 
than that of guilt. In the recent case of Van Got - 
der vs. United States , 21 Fed. 2d. 939, 942, this 
Court said: 

“ ‘In order to sustain the conviction of a crime on 
circumstantial evidence, it must be such as to ex¬ 
clude every reasonable hypothesis, but that of the 
guilt of the accused; the facts proved must all be 
consistent with and point to his guilt only, and in¬ 
consistent with his innocence'. 

“In Turinetti vs. United States , 2 Fed. 2d. 15, 
17, it was said by this Court: 

“ 'Whenever a circumstance, relied on as evi¬ 
dence of criminal guilt, is susceptible of two infer¬ 
ences, one of which is in favor of innocence, such 
circumstance is robbed of all probative value, even 
though, from the other inference guilt may be 
fairly deducible.’ (Citing cases.) 

“Mere suspicion is not sufficient on which to 
base conviction," citing Turinetti vs. United States 
supra. 

See also the case of Wilson vs. Borden , 61 App. D. C. 
p. 327, where this Court recognized and applied the 
foregoing general rule. 

In 16 C. J. 933, the rule is stated as follows: 

“But where there is no evidence on an issue of 
fact, or where the evidence is legally insufficient to 
sustain a finding as to such fact or vrhere it creates 
only a suspicion or conjecture or is undisputed and 
of such a character that only one inference reason¬ 
ably can be drawn therefrom the question becomes 
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one for the determination of the Court as aj matter 
of law and should not be submitted to the jury; 
and the Court should dispose of it without the in¬ 
tervention of a jury as by sustaining a demjirrer to 
the evidence, by dismissal or non-suit, or by[ direct¬ 
ing a verdict.” 


The same volume, at page 935, sets forth the 
follows: 


Rule as 


“Although there is some practice to the contrary, 
as a general rule the Court should direct a verdict 
of acquittal, or, as it is otherwise termed, jgive an 
affirmative charge for defendant where th^re is no 
competent evidence reasonably tending to sustain 
the charge, or where the evidence is undisputed— 
or is insufficient to overcome the presumption of 
innocence or to show defendant’s guilt beyond a 
reasonable doubt.” 

See also 16 C. J. 763. i 

Jury is bound by testimony and can not disregard it 
In the case of C. & 0. R . Co. vs . Martin , 2$3 U. S. 
209, a suit was brought against the railroad cbmpany 
for damages and for mis-delivery of shipment bf pota¬ 
toes. The bill of lading required claim to be presented 
within six months after delivery of property, ot* within 
six months after a reasonable time for delivery has 
elapsed. 

The freight agent of the C. & 0. testified th&t a rea¬ 
sonable time for delivery after shipment wofild have 
been eight days, and there was no evidence to the 
contrary. j 

Defendant below demurred to the evidencb on the 
ground that the action was barred by the provision of 
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the bill of lading, suit not having been filed until six 
months and 20 days after shipment was made. The 
Trial Court overruled the demurrer and gave judgment 
for plaintiff below, and held that testimony of freight 
agent, although unimpeaehed, being testimony of em¬ 
ployee of interested party, was not binding on the jury, 
and therefore must be disregarded by Court. 

The Supreme Court of the United States held this 
error, and said that while the general rule is that the 
question of the credibility of a witness is one for the 
jury alone, this does not mean that the jury is at liberty, 
under the guise of passing upon credibility of witness, 
to disregard his testimony when it has not been im¬ 
peached or contradicted, is sustained with reason, 
and not open to doubt from any reasonable point of 
view; that vrhere evidence of a party to the action is 
not contradicted by direct evidence, nor by any legiti¬ 
mate inferences from the evidence, and it is not op¬ 
posed to the probabilities nor in its nature surprising 
or suspicious, there is no reason for denying to it con¬ 
clusiveness ; that a jury can not arbitrarily discredit a 
witness and disregard his testimony in the absence of 
any equivocation, confusion or aboration in it. 

See also Brown vs. Peterson , 25 App. D. C. 359 at 
page 363, where the Court said: 

“Suspicion is not proof, and can not be allowed 
to take the place of proof. The appellant's con¬ 
tention would require that every case of uncon¬ 
tradicted and unimpeached testimony should be 
submitted to a jury, when there is no counter¬ 
acting testimony. But this is not the law. The 
law is that positive testimony uncontradicted, and 
not inherently improbable, is prima facie evidence 
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of the fact which it seeks to establish, and the 
jury is not at liberty to disregard it.” (Citing 
cases.) 

See also George vs. Capital Traction Company, 54 
App. D. C. 144, at page 147. 

In the case of Toney vs. United States, 62 Appi D. C. 
207, it is held that suspicion should not outweigh un¬ 
contradicted evidence. 

See also Becker vs. Miller, 7 Fed. 2d. 293. 

We have also analyzed the testimony concerning the 
defense of alibi, have called attention to the fact that 
the prosecution, by its witness Ross, confirmed the 
alibi defense, and that for the jury to return a Verdict 
of guilty was to ignore the evidence in the case, and 
to find that defendants either were not at the places 
where all the evidence showed them to be, or that they 
were there at times different from the times stated by 
every witness in the case. In other words, the jury must 
have ignored the evidence, determined, in effect, that 
they believed no witness, and found by their verdict 
that the facts were different from those revealed by the 
testimony, or that inferences could be drawn frpm the 
testimony at variance with the evidence itself. 

Persons accused of crime are presumed to W inno¬ 
cent until their guilt is established beyond a reason¬ 
able doubt. Suspicion is not proof, and in a case de¬ 
pendent upon circumstantial evidence, such evidence 
must be such as that it can not be reconciled with any 
hypothesis consistent with innocence, before a verdict 
of guilty can be properly returned. j 

The rule that, in a criminal case, the burden is upon 
the prosecution to establish the guilt of the accused be¬ 
yond a reasonable doubt, has a definite meaning jn law. 
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It is not a mere statement for the guidance of the jury, 
but imposes an obligation upon the Court to see that 
the requisite measure of proof is present to justify the 
submission of the case to the jury. 

A careful examination of the record in this case is 
convincing that no legally sufficient evidence was ad¬ 
duced to support the verdict of guilty; that the prose¬ 
cutor did not sustain the burden of proof, but, on the 
contrary, the great weight of the evidence was favor¬ 
able to the defense, this statement being true as to the 
Government’s proof, as well as of the defense testi¬ 
mony, and that these defendants were convicted upon 
suspicion, and not upon evidence. 

Because of the errors discussed in this brief, the ver¬ 
dict and judgment should be vacated. 

Respectfully submitted, 

P. H. Marshall, 
i Frederick J. Rice, 

Attorneys for Appellants. 
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STATEMENT 

The appeal herein is from a judgment oi the 

Supreme Court of the District of Columbia, entered 

on a conviction of appellants under an indictment 

charging them with the crime of arson, in that! they 

'“did burn and attempt to burn” on the mornipg of 

July 9, 1933, a building located at 1312 N Street 

Northwest owned bv the Robert Farnham Memorial 

* 

Association and then occupied by the ‘Washington 
* Chapter of Sigma Chi fraternity (R. 1-3, 7). j 
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The ease for the government was essentially cir¬ 
cumstantial ; that for defendants an alibi. This ap¬ 
peal rests mainly upon the contention of appellants 
that the evidence presented by the government was 
not such as warranted the submission of the case 
to the jury and that their motions for a directed 
verdict (R. 88). made after all the evidence was in. 
should have been granted (Assignment of error No. 
7. R. 4). The other errors relate to admission of 
evidence (Assignments Nos. 1 to 6, R. 4). 1 

Since the primary question is the sufficiency of 
the evidence, we think it will be more helpful and 
in the interest of clearness to set forth the facts in 
the case in the appropriate place in the argument. 

QUESTIONS PRESENTED 

1. Whether there was competent evidence ad¬ 
duced by the government warranting the submis¬ 
sion of the case to the jury. 

2. Whether upon the whole case there was suffi¬ 
cient evidence to justify the verdict of the jury 
and the judgment of the Court. 

3. Whether there was any prejudicial error in 
admission of certain evidence. 

Assignment 8 alleges error in refusing defendants’ 
requested instruction No. 1 (R. 89). but as this was for a 
direction to the jury to return a verdict of not guilty, it is 
in essence the same as the motion for a directed verdict and 
hence needs no separate treatment. 
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SUMMARY OF THE ARGUMENT 

1. There was ample competent evidence upon 
which to submit the case to the jury. 

The case made by the government clearly impli¬ 
cated the defendants below, appellants here, 
the crime charged and under the settled rule re- 
quired the submission of the case to the jury. Bur¬ 
ton v. U.S., 202 U.S. 344, 373; S til son v. U.S. j 250 
U.S. 583, 588, 589; Ta pack v. U.S., 220 Fed. 1445, 
448: Hays v. U.S., 231 Fed. 106,108. ! 

2. There was sufficient evidence to support the 
verdict of the jury. 

Such conflicts in the testimony adduced by the 
government with that adduced by the defendants 
were for the judgment of the jury, and its vefdict 
upon such conflicts may not be reviewed andl set 
aside by the Court but is conclusive, unless With¬ 
out any substantial evidence to support it. John¬ 
son v. U.S., 157 U.S. 320, 326; Humes v. U .S ? 170 
U.S. 210, 212, 213; Hoke v. TJ.S., 227 U.S. 308,|324; 
Goldman v. U.S., 245 U.S. 474, 477; U.S. v. j? ole, 
153 Fed. 801, 807; Matthews v. U.S. , 192 Fed.j 490, 
495; U.S. v. Green , 220 Fed. 973, 975, 977; Ffah a 
v. U.S., 255 Fed. 28, 34; Haggerty v. U.S. , 5 F[ (2) 
224, 226; Shaffer v. U.S., 24 App. D.C. 417,| 437, 
440. I 

3. There was no prejudicial error in the admis¬ 
sion of the evidence covered bv the assignment of 

%/ c? 

i 

errors. The defendants below had a fair trial; 
their chief reliance, other than the asserted \feak- 

i 
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ness of the government’s ease, was on an alibi,, 
which was apparently not satisfying to the jury. 

ARGUMENT 

1. There was ample competent evidence upon which to submit the 

case to the jury 

While, as We have already stated, the govern¬ 
ment’s case was essentially circumstantial, yet the 
facts presented were such as to constitute a strong 
case against tlie defendants and warranted the con¬ 
clusion that defendants were guilty. These facts 
are as follows: 

The fire, the alarm for which was turned in at 
4: 20 a.m. Sunday, July 9,1933 (R. 11,12) occurred 
in two places in the fraternity house; the main fire 
was on the first floor in the reception room between 
two doors and windows; the other was on the fourth 
floor in the room assigned to and occupied by de¬ 
fendants, and in a drawer of a desk in that room 
which was approximately eight or nine feet from 
the door. There was no connection between the fire 
on the first floor and that on the fourth floor (R. 8, 
9, 24, 30, 31: Ex. No. 1 shows living room, Ex. No. 
2 shows 4th floor room, R. 12). The fire on the 
fourth floor in defendants’ room was concentrated 
in the desk and in the right hand lower drawer of 
the desk which was pulled out and in which there 
were the account books of the fraternity chapter. 
These books: were standing on edge and were 
charred; “the fire was inside shooting out of the 


drawer ” (R. 9,10, 27, 31: Ex. No. 5 is tlie charred 
books). There was no fire around the door of the 
room, which was closed and which the firemaik had 
to force open (R. 8). The firemen rescued a dum¬ 
ber of fraternity members who were hanging dut of 
the windows (R. 7, 22). j 

Examination of the premises was made by the 
Fire Marshal, who arrived at the house just ds the 
fire on the fourth floor was extinguished. ! Tw'o 
cans were found, one a green watering can ip the 
hallway of the second floor containing some gaso¬ 
line and a trifle of water; the other, a squar^ can, 
underneath the table in the dining room oja the 
first floor; there was an odor of gasoline in this can. 
Blankets on a line in the basement, as well as some 
of the rugs on the stairway from the first flbor to 
the basement were saturated with gasoline!; bed 
clothing in the fourth floor room had an odor of 
gasoline. In the garage at the rear of the bouse 
wns found a ten-gallon milk can (Govt’s. E^. No. 
4) in which there was a small amount of bluej gaso¬ 
line, a sample of which was taken and turned over 
to the Police Department (R. 10, 11). This) milk 
can was not around the fraternity house or the 
garage prior to the fire (R. 25, 26, 27, 28). Two 
members of the fraternity who occupied roojms in 
the house the morning of the fire testified that a 
few minutes before the fire was discovered they 
heard someone running down the steps (R. 2?, 23). 
One recalls hearing the front door slam after that 
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(R. 23). Although the front door of the house was 
unlocked when Duffy, the milkman, delivered milk 
that morning'at about 4 o’clock (R. 21) yet the 
firemen upon arriving a few minutes after 4: 20 
o’clock found the front door locked or barred in 

some wav and had to knock the glass out of the 

* v — 

panels to effect an entrance (R. 24, 25). 

"With these facts disclosing the plivsical situa- 
tion. we come'to the evidence which connects the 
defendants with the fire. As a preliminary thereto 
it is important that the relationship of each to the 
fraternity and to others occupying the house be set 


forth. 

Defendant Smith, at the time of the fire, was 
President of the Washington Chapter of the fra- 
ternitv and was acting Treasurer, and had charge 
of the books and monev of the fraternitv house (R. 
23, 26. 28). Smith was short in his accounts with 
the fraternity (R. 29. 30. 39), and was to have had 
a conference and to go over the books with Schoen- 


felder, who was then House Manager, on the verv 
Sunday on which the fire took place (R. 27). 
About a month after the fire he paid Seventy-five 
dollars in settlement of part of this shortage, which 
totalled One Hundred Six Dollars (R. 29. 30). He 
owned a two-door Chevrolet car, practically brand 
new, with cream-colored wheels, equipped with a 
radio (R. 17, 23, 41, 42, 43). 

Defendant Parlton was a pledge, not yet ac¬ 
cepted as a member of the fraternity (R. 23), and 


appeared to be in disfavor with members oi the 
chapter. Witness Miller told Parlton he “was in 
a bad way with some of the boys” (R. 23, 24j). 

A typewriter belonging to the fraternity whs in 
the room occupied by Parlton and Smith pri^r to 
the fire (R. 24). Smith took a typewriter olit of 
the house on Saturday, the day before the fire (R. 
25). There were also in that room some clothing 
and linen suits (R. 24). Parlton carried somejsuits 
or clothing out of the house the Friday before? the 
fire (R. 25). The typewriter and the suits jwere 
missing immediately after the fire (R. 24). |On a 
Saturday before the fire Smith put some law Hooks 

into a suitcase, and when queried about it said he 

i 

was just packing his books up, putting them ajway, 
as they had been losing some books around the 
house (R. 23). 


On Sundav morning, Julv 9th, 1933, between 1 

* 7*7 7 

and 4 o'clock (some witnesses fix the time between 
3:15 and 3: 45 A.M.), two young men drove up in 


a new 1933 two-door Chevrolet car with black bodv 
and yellow or cream-colored wheels, equipped with 
a radio, to a Cities Service Station located at four¬ 
teenth and Water Streets Southwest and purchased 
ten gallons of blue gasoline. This gasoline was put 
into a ten-gallon container, a milk can, obtained 


at the station and for which a five-dollar deposit was 


received. Three persons were at the station: 
Hanna, who put the gasoline into the can; Kersey, 
who helped Hanna wash out the can preparatory 

SCOOO—34- 
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to putting in the gasoline; and “a colored fellow”, 
who assisted Hanna in placing the can containing 
the gas into the car. The man who asked for the 
gas said he wanted to use it in a boat (R. 13-20). 

Kersev positively identified Parlton as one of 
these two men and as the one who stated he was 
taking the gasoline on a boat (R. 13, 14, 15, 16). 
Hanna could not identify either of the men (R. 18). 
Both Kersey (R. 13) and Hanna (R. 17) identified 
the milk can found at the fraternity house garage 
(Govt. Ex. No. 4) as the can furnished at the Sta¬ 
tion into which the gasoline was put. Holt, an em¬ 
ployee at the Cities Service Station, identified this 
can as one which had been at the Station (R. 20). 
Hipsley, the manager of that Station, said that 
Government Exhibit No. 4 was “similar” to one of 
the cans at the Station, “the top is one that was 
there” but lie did not know about the bottom (R. 
20). Preston testified that that can was similar to 
cans purchased by him for the Crew Levick Com¬ 
pany, a Cities Service subsidiary, and which were 
distributed to Cities Service Stations in the Dis¬ 
trict (R. 20, 21). 

Hanna identified Smith's Chevrolet car as the 
one which he saw at the Cities Service Station 
when the gasoline was purchased on the morning of 
July 9th (R. 17, 18, 42, 46). 

Witness Donaldson, a microanalyst in the Health 
Department, testified concerning the results of a 
test of a piece of felt pad (Government’s Exhibit 
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i 
l 

i 

I 

j 

No. 24) taken from under the mat in the r^ar of 
Smith’s car (R. 43, 44). There was a blue cblora- 
tion in the felt piece and the same coloratioh was 
found in the sample of gasoline taken froin the 
milk can (R. 45, 46). J 

In the face of the facts thus developed, it is dif¬ 
ficult to perceive how it can be argued that there 
w T as not made out a case sufficient to carry th^ case 
to the jury. There are too many circumstances 
involving these appellants and which cannot be dis¬ 
missed lightly. The seeming preparations for the 
incendiary act, by the removal of books, clothing, 
and typewriter just before the occurrence of the 
tire; the relationships, financial as to Smith, and 
, sociallv as to Parlton, which existed between the 
two and the Chapter and its members; the pur¬ 
chase of the blue gasoline in the milk can, later 
found in the garage with some blue gasolihe re¬ 
maining in it; the identification of Parlton ^s one 
of the two purchasing the gasoline; and the identi¬ 
fication of Smith’s Chevrolet car as the car into 
which the gasoline was placed when purchased; 
the admission of Smith to Mr. Ross that hje was 
with Parlton from Saturday evening at 8 o’clock 
until Sunday evening at 9 o’clock (R. 32, 331); the 
fact that one of the fires in the building was jin the 
room occupied by Parlton and Smith and in the 
desk drawer which contained the latter’s account 
books covering transactions with the fraternity; 
all these so tightly involve the appellants as to de- 


i 
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maud, trumpet-tongued, that the case go to the 
jury. That the court’s action in submitting the 
case to the jury was correct is beyond question. 
Burton v. U.S., 202 U.S. 344. 373; Stilson v. U.S., 
250 U.S. 583. 588. 589: T a pack v. U.S. 220 Fed. 445, 
448; Hays v. U.S., 231 Fed. 106. 108. 

It is important to note that the record discloses 
no motion bv the defendants at the close of the gov- 
eminent's case (R. 47) for a directed verdict. This 
is significant as showing that defendants viewed 
these facts, undisputed, uncontradicted, and un¬ 
explained. as sufficient to warrant submission to 
the jury. 

We have thus far set forth onlv the evidence on 


behalf of the government. This has been done more 
especially because of the argument in appellants’ 
brief (pages 33 et seq.) that there should have been 
a directed verdict, because (page 34, 35) there was 
a conflict of testimonv in the government’s own 
case concerning the identification of Parlton as one 


of the men who purchased the gasoline. 

But there was no conflict. Kersey positively 
identified Parlton; the others could not and did not 


identifv him. ' It is a distortion of Hanna’s testi- 
* 

mony (R. 18) to interpret it as saying that Parlton 

was not one of the two men. 

To sav that a failure to identifv or to be not 
* * 

able to identify is in conflict with a positive and 
affirmative identification is to entirelv ignore the 
meaning of the word con ft ict. Hence the cases cited 
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by appellants are not applicable and do not help 
their case. 

2. There was sufficient evidence to support the verdict of tile jury 

As was said in the opening- part of this brief, 
the case for the defense, aside from the assertion 
of the weakness of the case for the Government, 
was rested on an alibi. Since so much is | said 
about it in the appellants’ brief, we proceed t|o ex¬ 
amine it in the light of what had been produced by 
the Government. 

The testimonv on this defense is that the 1 two 

i 

defendants left the fraternity house together at 
eight o’clock on the evening of the Saturdav before 

the tire, called for a Miss Zbinden, who liv^d at 

7 

1418 M Street and with whom Parlton li|ad a 
“date”; then proceeded in Smith’s car to Rock¬ 
ville to keep a date that Smith had with a |Miss 
Speare who resided there: drove out toward Fred¬ 
erick, returned to Miss Speare’s home about 1:00 
or 1:30 Sunday morning, left Miss Speare| and 

drove back to Miss Zbinden’s home, leaving there 

! 

at about 2:45 A.M., whence they proceeded to a 
restaurant at Thomas Circle where they had some¬ 
thing to eat and which tliev left at about 3:10 or 
3:15 o'clock (Smith, R. 48, 49; Parlton, 73-75). 
While in this restaurant, they decided to go to 
New Freedom, Pennsylvania, to see an acquaint¬ 
ance, Miss Fried, and started at about 3:15 A.M. 
for that place; about 20 miles north of Baltimore, 
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the ear developed engine trouble and after stop¬ 
ping at an Inn, waking the proprietor and his wife, 
Mr. and Mrs. Sehoultz, to inquire for a telephone, 
drove to a garage at Hereford, two miles back to¬ 
ward Baltimore, arriving there at about 5:30, 
where the ear was repaired; then they proceeded 
through New Freedom, where they called up Miss 
Fried, to York, Pennsylvania, went to a hotel, got 
cleaned up, and went to bed at 10:00 A.M. Miss 
Fried called for them at 1:00 P.M.: tliev went to 
her home, spent the afternoon there, left there at 
about 6:00 P.M., drove to Rockville, arriving at 
about 8:30 P.M., picked up Miss Speare, with whom 
Smith had another date for that evening. While 
at Rockville, Parlton telephoned Miss Zbinden, 
with whom he had an engagement for that evening, 

and learned of the fire at the fraternitv house. 

. *- 

They then proceeded to Washington, got Miss 
Zbinden and went to the fraternity house, arriving 
there at about 9:15 or 9: 30 P.M. (Ross, R. 31-33; 
Smith, R. 49-52; Parlton, R. 74-77). 

It will be observed that to account for the time 
appellants left the Thomas Circle restaurant at 
about 3:10 A.M. Sunday morning until tliev ar- 
rived at the Inn at Gunpowder Falls, Maryland— 
about 20 miles north of Baltimore—where they 
roused Mr. and Mrs. Sehoultz and inquired for a 
telephone, no defense evidence other than that of 
appellants is produced. 

Now it is at once apparent that the time element 
is of importance here. 
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The fact that they were at the Thomas Circle 
restaurant at the time stated by them doe^ not 
preclude their being at the Cities Service ga^ sta¬ 
tion where blue gasoline was purchased and the 

I 

milk can procured as a container. The evidence 
of Hanna concerning that incident in which jParl- 
ton was positively identified as a participant is that 
the two men drove up to the station some tinie be¬ 
tween 3:15 and 3: 45 A.M. (R. 17). Further, there 


was sufficient time for them to proceed to tli^ fra- 
ternitv house—there would be little if anv ijraffic 
at that time of the morning—spread the gasoline 

j 

and set the fires. The fire occurred about 14:10 

I 

A.M. (the alarm was received at 4: 20 A.M. (Ri 12)) 


and it must be remembered that appellants j were 
familiar with the fraternity house and the arrange- 
ment of its rooms and furnishings, and the physical 
facts relating to the fire make clear that whoever 
started it must have been familiar with the fyouse. 

But it is argued for appellants that they jcould 
not have started the fires and been at Schoultz’s 


and at the Hereford garage at the time when the 
testimony shows them to be at the latter places. 
Let us therefore see what the record is on thi^ mat¬ 
ter. Smith’s statement to Attornev Ross is that he 

%> 

was at Schoultz's inn when it was “getting l}ght— 
about 4:30”, then walked about a mile and a half, 
got a lift to the garage at Hereford, total distance 
three miles, and arrived there at 5:30 o’clock 
(Ross, R. 32). In his own testimony on the $tand> 
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Smith fixes the time at Sehoultz’s at 5: 00 o'clock, 
the distance walked a half mile, the time of arrival 
at the garage at Hereford “approximately 5: 20 or 
in the neighborhood of 5:15 to 5:30 in the morn- 
ing” (R. 50, 51). Parlton testified that “it was 
not light, but still dark" when tliev were at 
Sehoultz's. and it was around 5:30 when Smith 
came back with the men from the garage to take 
the car in to repair it (R. 76). 

Mr. and Mrs. Sehoultz were not called bv defend- 
ants below. The reason is obvious in the light of 
what was developed at the trial. It happened that 
Smith and Parlton after their hearing in the Police 
Court, started checking with witnesses as to time, 
interviewed ^Mjr. and Mrs. Sclioultz, and procured 
their signatures to a statement that it was ap¬ 
proximately 4:30 or 5:00 A.M. when appellants 
awakened them on the morning in question. But 
it was shown that upon its first being broached, the 

Sehoultz said tliev could not fix the time and would 

* 

not sign the statement then presented fixing the 
time at 4:30 or 5 o’clock: thereafter a rewritten 
statement was presented by Parlton, but contained 
the statement of the time which Mr. and Mrs. 
Sclioultz objected to (Smith. R. 61. 62, 63; Parlton, 
R. 82, 83). 

Ross testifies that they told him they could not 
tell the time but that it must have been davlight 
or daybreak (R. 34). Called in rebuttal by the 
Government, Mrs. Sclioultz testified she could not 
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tell the time, *‘but it was just light enough foil her 
to see that this voung man was down on the road”; 

v O ' 

that she did not read the second statement, Smith 
read it to her (R. 87, 88). 

AVinemiller, the owner of the garage, told Mr. 

i 

Ross that it must have been around six o'clock \then 
Smith came to his garage: his wife said it ijnust 
have been before six (R. 36). Winemiller testified 
it was a little bit before 5: 30 (R. 63), but on cfoss- 
examination said it was not over 5: 30, and thdt he 
did not recall telling Mr. Roberts. Acting Inspector 
of the District Fire Department, that it was af)out 
six o'clock (R. 64). Mrs. AVinemiller testified;that 
her husband arose that morning at 5:20 (R. 164). 
Witness Presley, who took AVinemiller and Sjnith 
back to Smith's car. says it was pretty early; (R. 
66 ). 

In the light of this testimonv. it cannot be said 
that this journey could not have been made after 

j 

the fire at the fraternitv house was set. On the 

* 

basis that thev left the fraternity house at 4:10 
A.M. and arrived at AVinemiller’s garage at 5:45, 
the elapsed time would be one hour and thirty-five 
minutes. Mr. Ross made the trip to Schoiiltz s 
place from Miss Zbinden's residence in less plan 
two hours in rather heavy traffic in the late after- 
noon on the day after the fire (R. 37). Appellants 
made the trip at a time when no traffic would be 
encountered and fast driving could be done, j Mr. 
Ross' rate of speed was a little over thirty-five liniles 
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an hour. Appellants could have traveled nearly 
twice that fast. Smith testified that he had driven 
the car sixty-five to sixty-eight miles per hour (E. 
57). At sixty miles per hour they could have been 
at the place where difficulty developed in an hour. 
The distance from Schoultz’s to Winemiller’s, 
which latter place is sixty miles from Washington 
(E. 64), was but two miles, and Smith did not walk 
but one-half a mile and rode the rest (E. 50). The 
difficulty with the ear did not develop until they 
were fifteen to twentv miles bevond Baltimore, 

%> % 7 

which would be but two or seven miles from 
Sehoultz's, so for verv little of the time would they 

7 * *7 

need to be at a reduced speed (E. 50). 

It should be remembered that this was not an old, 
dilapidated car, but a new car, and it may well be 
inferred that the engine trouble which occurred 
was the result of driving at high speed. 

Appellants’ brief pours ridicule upon this theory 
of the Government (Br., p. 14-17). But we think 
that they protest too much. Upon their own evi¬ 
dence, thev left the Thomas Circle restaurant at 

7 % 

3:15 A.M., and it was daylight or daybreak when 
they arrived at Sehoultz’s, according to the version 
of Mr. and Mrs. Sehoultz; and according to Parl- 
ton, the automobile lights were on and it was “not 
light but still dark” (E. 75, 76). The Weather 
Bureau certificate (Defts’. Ex. No. 6, E. 85) 
showed sunrise on that morning at 4:45 A.M., and 
civil twilight at 4:13 A.M. Thus, it can be argued 
from their own evidence that the trip to Sehoultz’s 
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could have been made, and was made by them, in 
an hour or a little over, and vet Smith, on cross- 
examination, stated that the fastest that the| car 
was driven was forty-five or fifty miles per hour 
(R. 57). Parlton says they were not in a hurry 
(R. 80). 

Thus, on the question of time necessary to ac¬ 
complish the distance involved, the Government’s 
claim of one and one-half hours is not at all un¬ 
reasonable. 

Important as reason for the uncertainty of Mr. 
and Mrs. Schoultz as to the exact time when Parl¬ 
ton and Smith aroused them is the statement of 
Mrs. Schoultz, called by the government in ribut- 
tal, that she did not know what time it was day¬ 
break there on Julv 9th. “The climate there lis so 

^ i 

changeable; one minute it is clear and one minute 
it is foggy” (R. 88). 

I 

Furthermore, experience teaches that the^e is 
much variance among persons as to exactly when 
daybreak occurs or when daylight supplants cjark- 
ness. 

There are several significant points in this case 
which should be stressed. 

Why should Parlton (and Smith) buy g^s in 
a container in the early hours of that Sundav 
morning, and whv should Parlton sav it was for 

w 7 * %/ 

I 

use in a boat L ? There is no evidence or claim fnade 
that he had a boat. 


IS 


It is claimed that Miss Fried was expecting them 
for a visit that Sunday (R. 65), but Parlton *s tes¬ 
timony is that it was just before he and Smith 
went to the Thomas Circle restaurant that he talked 
to Smith about going to New Freedom (R. 74, 79). 
and Smith testified to the same effect (R. 49, 57). 
Thus, at least so far as Smith was concerned, it 
was a spur of the moment, and not a planned, trip. 

Another peculiar thing is that this trip was un¬ 
dertaken notwithstanding that these men had been 
out all night, and had an engagement for the next 
night with Miss Speare and Miss Zbinden, whom 
they had just left. 

Still further is the fact that thev would set out 
at. according to their own tesimony. 3:15 A.M. to 
make this visit, when in normal expectancy they 
would have arrived at their destination in two 
hours. 


Again, it is peculiar that, after the car was re¬ 
paired, they did not go to Miss Fried's home, al¬ 
though when Parlton telephoned her she invited 


them to come to her home and rest, but proceeded 
through New Freedom to York “to get some sleep v 
(Smith, R. 51), and “get cleaned up, and get the 
spring of the ! car fixed" (Parlton, R. 76. 77, 80). 


They did not have any further repairs made on the 
car, however. Parlton’s explanation on cross-ex¬ 


amination as to whv thev started so earlv and did 

* %/ 


not <ro to tli£ fraternity house before starting is 

c %/ o 

not impressive (R. 80). 
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Attention should be called to evidence as to the 
clothing worn by defendants. Smith testified! that 
he was wearing a blue jacket and flannel trousers 
(R. 52); Parlton testified that they were wearing 
summer clothes and that he had a palm beach suit 
(R. 76). The barber who shaved them at the Jiotel 
in York testified that they had light trousers 
(Grimm, R. 72) ; Walker, who pressed the suits, 
testified that he saw at the hotel a man whojn he 
identified as Parlton, who wore the full light tan 
suit (one of those he had pressed) (R. 73). 

Kersey, who identified Parlton as one of th^ two 
who came to purchase the blue gas at the Cities 
Service Station, testified that Parlton had on light 
pants and light shoes and he remembered that he 
had testified at the hearing in Police Court that 
Parlton had on “ some kind of light clothes * * * 
I don’t know whether white or cream color or light 
grey or light tan * * *” (R. 14). 

Then there is the deceit practiced upon Mri and 
Mrs. Sclioultz in securing their signatures to the 
statement as to the time when appellants arrived 
at the Inn, which has already been referred to. 
There is also the significance of the appellants’ 
failure to call these two, who were essentially de¬ 
fense witnesses. 

Yet again is the episode at Sclioultz’s Inn, when 
Mr. Ross was investigating the case, when Parlton 
walked behind the bar and asked the waitress, 
Emma May Wiley, to do “a pal a favor”, aijd, if 

i 
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interrogated, to say that “it was 4:00 or 4: 30 Sun¬ 
day morning when we were here” (R. 39). Mr. 
Ross recalled that Parlton followed the waitress 
behind the bar (R. 35). Parlton denies that it was 
he, and says it was Smith (R. 81,82) ; Smith admits 
it was he, and the substance of the conversation 
with Miss Wiley (R. 55, 56). Which of the two it 
was is immaterial. That incident, and that of the 
Schoultz statement, of themselves cash: discredit 
upon the testimony of appellants and upon their 
alibi. Upon what theory but that of a guilty con¬ 
science can these attempts to color or secure favor¬ 
able testimony be reconciled? 

But whatever the inferences which might be 
drawn from all the testimony in the case, the jury 
was, under the law, the body vested with the power 
to make the determination as to facts and infer¬ 
ences. It was with the jury to judge of the credi- 
bilitv of the witnesses whether certain testimonv 
should be rejected, to weigh the evidence, and from 
that evidence draw its conclusion as to the guilt 
or innocence of the appellants. So well settled and 
familiar is the law on this point that we feel diffi¬ 
dent in citing pertinent cases, such as Johnson v. 
U.S., 157 U.S. 320,326; Humes v. U.S., 170 U.S. 210, 
212, 213; Hoke v. U.S., 227 U.S. 308, 324; Goldman 
v. U.S., 245 U.S. 474, 477; U.S. v. Cole, 153 Fed. 
801, 807; Matthews v. U.S ., 192 Fed. 490, 495; U.S . 
v. Green, 220 Fed. 973, 975, 977; Fraina v. U.S., 255 


Fed. 28, 34; Haggerty v. U.S., 5 F (2) 224, 226; 
Shaffer v. U.S., 24 App. D.C. 417, 437, 440. | 

The attitude of appellate courts even in cases 
where such courts had some doubt is well expressed 
by the Supreme Court in Johnson v. U.S., 157 U.S. 
320, 326: j 

The impression has been made upon us by 
our examination of the evidence that tjiere 
was room for a reasonable doubt of the de- 
fendant’s guilt. But the jury that fdund 
him guilty saw and heard the witnesses,! and 
we must infer from the conduct of the court 
in overruling the motion for a new trial ithat 
it was satisfied with the verdict; and as we 
have found no error in the rulings of the 
court the judgment in the case is affirmed. 

A careful survey and scrutiny of the evidence 
must lead to the conclusion that there was afnple 
evidence on the whole case to warrant and coijnpel 
the verdict of the jury finding the appellants gpilty. 

3. There was no substantial or prejudicial error in the admission 
of the evidence specified in the assignment of errors 

Assignments 1 to 4 relate to a felt pad undeh the 
floor mat in Smith’s car (R. 4). There is consid¬ 
erable confusion about the proper number o^ the 
photograph referred to as exhibit No. 16 and tiiere 
is more confusion resulting from the fact that jhese 
particular assignments of error, refer to a “piece 
of felt.” The impression is given that the piece of 
felt shown in photograph Exhibit 16 is the ^ame 


piece of feltj admission in evidence of which was 
objected to. Such is not the case. The photograph 
was of the entire felt pad: that which was intro¬ 
duced in evidence was a piece cut from the felt pad 
and tested by Donaldson. This piece is Exhibit No. 
24 (R. 45). 

The objection to the identification by Roberts 
and Sager of the photograph of the felt pad (as¬ 
signments Nos. 1 and 2) was on the ground that the 
felt pad itself had not been produced and there was 
no foundation for secondary evidence (Roberts, R. 
43. Sager, R. 44). However, the evidence of Sager 
(R. 44. 45) is that the pad was locked up in the 
Record Room at Police Station No. Two but that 
it had disappeared. 

On this record it is clear that permitting identi¬ 
fication of the photograph was not error. Indeed, 
appellants concede this (Br. p. 27). 

Assignment No. 3 goes to the admission of testi- 
monv of witness Donaldson as to the result of his 
test of the piece cut from the felt pad (R. 45, 46). 
The objection to this testimony was the absence of 
a showing that the condition of Smith’s car was the 
same when the test was made, July 18th, as at or 
immediately subsequent to the fire. 

There are several points against the allegation 
of error made by appellants. First, the evidence 
mav have been admitted by the court on the theory 
that similarity of conditions, the basis of the objec¬ 
tion, might thereafter be shown. On that basis, 
when no evidence of such similarity was shown, it 

•/ 7 
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was the duty of defendants to call this failurfe to 
the court’s attention and later to ask the court to 
instruct the jury concerning the matter. These 
things were not done and we submit that thereby 
the admission of the evidence cannot on appedl be 
urged as error. | 

Furthermore, the testimony appears to have 
been admitted not to show conditions at the time 
of the fire but what was developed by the test as 
showing the situation as of July 18th. This i k in- 
ferable from what the court said in connection (with 
the Roberts testimony regarding the mat whichj was 
over the felt pad in the car. (See R. 12, 43.) pur- 
ther, what was said in admitting the photograph 
(Ex. 18) of the mat may be taken as indicative of 
another basis for admission of the testimonv. j The 
court said (R. 47) that the photograph of the! mat 
u would not be evidence alone, but might be! evi¬ 
dence in connection with other matters.” 

i 

What has just been said concerning the alleged 
error in admission of the testimony of Donaldson 
is quite as applicable to the alleged error in receiv¬ 
ing in evidence the piece of felt cut from thi felt 
pad (Assignment No. 4) and we need not repeat it. 

Assignment No. 5, concerns alleged error in ad¬ 
mitting (R. 47) a photograph (Ex. No. 18) bf the 
floor mat of Smith’s car. | 

It should be observed that the floor mat was re- 
ceived in evidence without objection. The theory 
of appellants in claiming error in admission of 
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the photograph of the mat was that it was not 

taken until July 18th and because there was no 

%/ 

sufficient evidence connecting Smith with the fire 
(R. 47). 

So far as the objection as to Smith’s connection 
with the fire it is futile since the record is by his 
own admission to Mr. Ross that he and Parlton 
were together from Saturday evening at 8 o’clock 
until Sunday levelling at 9 o’clock (Ross, R. 32, 33). 
And Parlton had been identified as the purchaser 
of the blue gasoline early Sunday morning, prior 
to the fire. 

On the point that the photograph was not taken 

until July 18th, the record shows (R. 47) that the 

purpose of the government in offering it was to 

show the condition of the mat on that date which 

was different from its condition at the time of 

trial; this difference being that the stain on the 

mat had more or less evaporated. Its admission 

for that purpose was proper. 

Under the discussion of Assignment No. 3 we 

have already referred to what the Court said in 
•/ 

admitting it (R. 47). 

If appellants can broaden their objections, as 
they do in the brief (p. 30), to the point that there 
was no evidence of similarity of condition on the 

•s 

18th, and at the time of the fire, the same point 
already urged as to assignment No. 3 may be raised, 
namely, failure to renew the objection and to ask 
the court to instruct the jury concerning it. 
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Assignment No. 6 seems cumulative as to th£ ad¬ 
mission of the photograph of the floor mat (Ex. 
18), which is embraced in Assignment No. 5. 

As to the photograph of the felt pad, that photo¬ 
graph was admissible, since evidence of the dis¬ 
appearance of the pad itself had been given land 
a proper foundation for secondary evidence jwas 
laid. 

It is apparent that there was no error in the! ad¬ 
mission of the evidence to which the assignment of 
errors is directed. Moreover, even if there was e^ror 
it was not substantial or prejudicial to appellants. 
Their brief does not point out wherein the alleged 
error was prejudicial, and it may be safely as¬ 
sumed that if there was any basis for such a (Con¬ 
tention it would have been fullv stressed. 

i 

The appellants had a fair trial; the Court granted 
all of the instructions which they requested, i ex¬ 
cept No. 1, which was for the return of a verjiict 
of not guilty (R. 89, 90). The Court’s charge to 
the jury was eminently fair, and, from the stand¬ 
point of the appellants, was flawless (R. 90-^6). 
A motion for a new trial was filed and overruled 
(R. 3). All the rights of appellants were carefully 
protected. The case in this Court is essentially' an 
appeal from the judgment of the jury as expressed 
in its verdict on questions of fact as to which the 
jury is the sole judge. That the evidence presented 
by the government was largely circumstantial dpes 
not render it less substantial. A case such as this 


i 

i 
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must necessarily rest upon that kind of evidence, 
since those committing arson do not advertise their 
intentions. 

CONCLUSION 

The verdict of the jury was amply warranted 
upon the evidence, and the judgment below should 
be affirmed. 

Leslie C. Garnett, 

United States Attorney . 

H. L. Underwood, 
Assistant United States Attorney. 
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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1934 


Edward J. Parltox and Alfred H. Smith, Ot|her- 
wise known as Hazel Albert Smith, appellants 

v. 

United States 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


CONFESSION OF ERROR 


Comes now the Attorney General on behalf of 
the respondent in the above-entitled case and| con- 
fessing error in the judgment therein sought to be 
reviewed, as to appellants’ assignments of e|rror, 
Nos. 7 and 8, in respect of the failure of the trial 
court to direct a verdict in favor of each of the 
defendants, moves the court to reverse the judg¬ 
ment herein. 

Homer Cummings, | 
Attorney General . 

December 26, 1934. j 

The original of the foregoing “Confession of 

! 

Error” is tiled herewith. 
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STATEMENT OF THE ATTORNEY GENERAL 


The Attorney General, having personally re¬ 
viewed the record and evidence in this case and 
having confirmed his conclusions by a supple¬ 
mental investigation of various phases of the case, 
does not feel justified in asking that the judgment 
be affirmed and suggests to this Court that the 

CO 

judgment of conviction below should be reversed. 

The present confession of error and this state¬ 
ment supersede all prior briefs and arguments 
submitted on behalf of the United States. 

The defendants were convicted of arson, the 
charge being ithat tliev burned, on the morning of 
Julv 9.1933, the building located at 1312 X Street, 
'Washington, D. C.. then occupied by the George 
Washington chapter of the Sigma Chi Fraternity. 

A severe fire occurred in the fraternity house 
earlv Sunday morning, July 9, 1933. The alarm 
was received by the Fire Department at 4: 20 A. M. 
The nature of the fire was such that it was re¬ 
garded as practically an instantaneous blaze, and 
it has been assumed throughout the case that the 
fire could not have commenced earlier than 4:10 
A. M. or 4:15 A. M. 

The defendant Smith was at that time President 
and Treasurer of the chapter. The defendant 
Parlton was a candidate for membership, serving 
a period of; probation, and was known as a 
“pledge.” Doth defendants were living in the fra¬ 
ternity house and jointly occupied the same room 
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on the fourth floor of the building. Smith! was 
about 26 years of age, while Parlton was approxi¬ 
mately 22 years old. 

%/ %> 

! 

The sufficiency of the eyidence to justify the 
submission of a case to the jury is, of comjse, a 
question of law. 1 That there may be no misappre- 

i 

liension as to the ground for the present acjtion, 
there follow (I) an outline of the evidence adduced 
by the prosecution and of the reasons why thi$ evi¬ 
dence is deemed insufficient; (II) an analysis of 
the evidence introduced for the defense; and, (III) 
the facts disclosed by the supplemental investiga¬ 
tion. 


The evidence for the prosecution 

The evidence for the prosecution may be Sum¬ 
marized conveniently under four main heads :j (1) 
The connection of defendants with the crime ; (2) 
the small and apparently separate, fire fouiid in 
defendants’ room; (3) the suggested motives: and 
(4) the circumstantial nature of the evidence. 

1. Connection of defendants with the crime 

Evidence tending to connect the defendants with 
the crime consists of (a) evidence regarding the 

1 Mat hues v. United States ex rel Schwartz , 19 fJ ('2d) 
7, S (C. C. A. 3) : InbeJl v. United States , 227 Feel. 7S8 
(C. C. A. S) ; Duff v. United States , ISO Fed. 101j, 102 
(C. C. A. 4); Hedderly et at. v. United States , 193 Fed. 561, 
571 (C. C. A. 9) ; Mickle v. United States , 157 Fed. 229 
(C. C. A. S). 


i 

i 


i 
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nature of the fire as one started bv the use of 

* 

gasoline, (b) an alleged purchase of gasoline by the 
defendants before the fire, and ( c ) identification of 
a milk can found on the premises where the fire oc¬ 
curred as the can in which defendants are alleged 
to have carried the gasoline purchased earlier. 
a. Gasoline fire .—There is a showing in the evi¬ 


dence that gasoline odors were found in the house 
(R. 10, 30, 40), although the prosecution witnesses 
were not. agreed on this, some testifying to the con- 
trary (R. 7-8,i35, 40), and there was evidence that 
gasoline had been used to clean the floors (R. 11). 
It is not unreasonable to conclude that the odor 
of gasoline, if any, came from the basement (R. 40) 
and from the floors upon which gasoline had been 
used for cleaning purposes several days before 
(R. 11). However, the assumption that the tire was 
started by the deliberate use of gasoline is neces¬ 
sary to sustain the prosecution's theory of the 
crime. 


b. Purchase of (jasoline by defendants .—A tem¬ 
porary attendant at a service station (who was 
not employed at the station, R. 15, and who had 
a criminal record, in that he had served sixty days 
for assault, R. 16) identified defendant Parlton 
as one of the two young men who had purchased 
ten gallons of gasoline at the station between one 
and four o’clock on the morning of the lire and 
had taken it away in a milk can. (R. 13, 14, 42.) 


0 


This witness was unable to identify Smith as 
the other purchaser. Two other attendants! who 
served the purchasers could not identify either of 
the defendants (R. 18, 44). There were, also, at¬ 
tempts to identify the defendants’ automobile as 
the automobile in which the men who purchased 
gasoline drove up to the service station, but the 
car was identified only as “exactly like” or sitnilar 
to the car of defendants (R., 13, 17, 42, 43-44, 
46-47). | 

There is, also, evidence that “blue” gasoline was 
purchased at the service station, and the container 
placed in the back of the car (R. 13-14, 17, 19). 
Analysis of samples taken some days after th|e fire 
from the mat in the rear of the car disclosed j‘blue 
coloration” (R. 45-46). Because of this, it is sug¬ 
gested that the presence of “blue coloration!” on 
the mat of defendants’ automobile connects jthem 
with the purchase of “blue” gasoline at the service 
station and also, perhaps, connects them with a can 
containing some “blue” gasoline found on the 
premises after the fire (R. 8, 11, 12-13, 14). But 
this evidence can have but slight probative value, 
since “blue” gasoline is in general use, stains on 
the mat of a student’s automobile may originate 
in any number of ways, and “blue” gasoline found 
in a can on the premises cannot, of itself, connect 
defendants with the crime. Moreover, while at 
most the presence of “blue” stains in the caii may 
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connect defendants with a possible purchase of 
“blue*’ gasoline, there is no showing—and no at¬ 
tempt to show—that the gasoline used to start the 
fire, if any was so used, and the gasoline on the rugs 
and “saturated’’ blankets was “blue’’ gasoline or 
that it left “blue” stains or “blue coloration” on 
these rugs and blankets. 

C\ Identification of milk can found on prem¬ 
ises .—A ten-gallon milk can was discovered in the 


garage in the rear of the house where the lire 

c c 

occurred, and a can which “looked like the one 

/ 

found in the garage” was introduced in evidence 
(R. 8.11). (Iticontained a pale bluish liquid which 
when a lighted match was applied “flashed im¬ 
mediately”. R.iB. 11, 12-13.) The same hanger-on 
at the service station, who had identified Parlton 
as one of the purchasers of the gasoline before the 
fire, also identified the can found on the premises 
as the can in which the purchasers had taken away 
the gasoline (E. 13, 14). However, this identifi¬ 
cation was made solelv because the cover on it was 

* 

“bent” (R. 14), and the witness was later con¬ 
fused as to his means of identification (R. 14-15). 
Another attendant at the station identified the can 
because of its “bent lid” (R. 18), although in the 
Police Court this witness had asserted that the can 
found on the premises had the “stamp of Cities 
Service” on the bottom, which he later admitted 
was not true (R. 18). A third attendant identified 
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the can as “similar to one” of the cans at the 
station. (R. 20.) 2 | 

There are other circumstances which weaken this 
evidence still further. While one attendant stated 
that the hanger-on had filled the can at the station 
(R. 19), the latter denied this (R. 16). The large 
milk can is one of a type in general use at a num¬ 
ber of service stations (R. 21, 41, 43). Other cans 
were found on the premises where the fire occurred 
(R, 25,29). | 

Allowing every fair inference to be drawn fyom 
the foregoing evidence, the contention that it Sup¬ 
ports the theory of the prosecution connecting 
defendants with the crime cannot be said to be tree 
from grave doubt. 

2. Small fire in defendant’s room 

While the main fire was said to have been located 

in the hallway and living room on the first floor 

(R. 10), there was also a small fire in an upper 

room occupied by defendants, which only chayred 

a chair, part of a desk, and books and papery of 

the fraternity kept in a partly opened drawei* of 

the desk (R. 8, 9, 10, 31). A waste basket beside 

the desk was likewise on fire (R. 9). The door 
— 

2 It may be noted that two small cans were found in the 
house, one a green 4 * watering can ” found in the hallway 
and containing some gasoline 44 and a trifle of waterand 
the other 44 a square can which had the top cut out fqund 
underneath the table in the dining room on the first floor 
(R. 10). 
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(upon which■ there was a catch lock, R. 58) was 
closed when the fire was finally discovered in the 
upper room, blit there is no evidence as to when it 
was shut, or by whom. 

This fire being in defendants* room, it is inferred 
that this fact connected the defendants with the 
origin of the fire and. also, had a bearing upon the 
alleged motive, presently to be discussed. How¬ 
ever. there are several circumstances which impair 


the effect of this inference. 

a. Other occupant .—It should be noted that an¬ 
other man also occupied this room (R. 24). 

b. Sparks from below .—As already stated, a 
waste basket beside the desk was on fire (R. 9). 
This might have been set by sparks borne to the 
upper floor by draft created by open doors and 
windows. 

c. Explosion of fumes .—It is not necessarily to 
be assumed that the two fires were entirely sepa¬ 
rate. Witnesses for the prosecution testified that 
the fire spread up the stairways (R. 40) and burned 
“all through the house' 7 (R. 29), which was 
“gutted by a fire* 7 (R. 30). 

d. Recent origin .—It is to be noted, finally, that 
the books and papers in the partly opened drawer 
were “standing on edge* 7 (R. 9-10, 27). This fire 
in the upper room was not discovered until fire¬ 
men arrived in response to the second alarm, after 
the fire on the first floor had been put out (R. 8). 
But the books and papers were only charred, as has 
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already been mentioned; and the waste basket!was 
still burning. Accordingly, it is likely this!fire 
started shortly before it was discovered. 

In yiew of the evidence of the nature and extent 
of the fire, and in view of varying possibilities as 
to the origin of the fire in the upper room, it cannot 
be said, in fairness, that the rule as to the degree 
of circumstantial evidence justifying a conviction 
is met by the evidence of fire in defendants’ room. 

3. Motive 

Defendant Smith, who does not appear to be 
other than a normal young man, was president of 
the fraternity (R. 23). Defendant Parlton, like¬ 
wise normal, was a “pledge” or prospective num¬ 
ber undergoing a period of probation customary in 
selecting fraternity members (R. 23). j 

a. Parlton’s alleged motive .—It is mentioned 
that Parlton was disliked by some members of | the 
fraternity (R. 23, 24), but this is not unusual in 
the life of a fraternity u pledge” and does not sug¬ 
gest sufficient motive for burning down the chapter 
home and imperilling the lives of sleeping mem¬ 
bers. 

b. Smith’s alleged motive. —Smith, as Actjing 
Treasurer of the chapter, was scheduled to confer 
with the “house manager” on the Sunday of |the 
fire with a view to reimbursing him (the “ house 
manager”) for outlays in maintaining the estab¬ 
lishment (R. 27). It is not claimed that there \k r as 

104736—35-2 
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anv occasion, at that time to audit or examine the 

v 7 

books kept by Smith. 

However, Smith was short in his accounts to the 

extent of $75, as admitted by the defense (R. 29, 

39), and this sum was repaid to the chapter by 

Smith sliortlv after the fire. In an audit of the 

«/ 

books undertaken after the fire, there was also dis¬ 
closed a shortage in the accounts of the previous 
treasurer of the chapter to the extent of $48, which 
Smith took over (R. 30). Part of the shortage 
was accounted for by loans to members, which was 
a practice in the fraternity (R. 30). There is no 
showing that there was any intentional embezzle¬ 
ment. 

It can scarcelv be claimed that Smith had anv 

%/ 

adequate motive for committing the crime of arson. 

Moreover, motive alone would in anv event be in- 

/ %/ 

sufficient to justify the verdict, 3 even though cou¬ 
pled with ail opportunity to commit the crime. 4 

4. Nature of the evidence 

No one saw the crime committed. The evidence 
tending to connect the defendants with the fire is 

s State v. Freeman . 42 S. E. (X. C.) 575: State v. Yolk, 
190 X. IV. (Wis.) 151: State v. Cristani , 185 X. TV. (Ia.) 
lllo Means v. Commonwealth , 3S S. TV. (2d) (Ky.) 193; 
Short v. C ommonwealth, 60 S. TV. (2d) (Ky.) 33. 

1 Jones v. Commonwealth , 49 S. E. (Va.) 063: Garner v. 
Commonwealth. . 20 S. E. (Va.) 507: Luker v. State , 14 So. 
(Miss.) 259: State v. Adkins , 222 S. TV. (Mo.) 431: State v. 
Ruck man. 161 S. TV. (Mo.) 705. See also: Will, Cir¬ 
cumstantial Evidence, p. 47; Wharton, Criminal Evidence,. 
10 ed., p. 1046. 



entirely circumstantial. The law is well settled, 
that where circumstantial evidence is relied ppon 
to prove guilt, the circumstances proved must ex¬ 
clude every reasonable hypothesis of innocence and 
must be consistent with the hypothesis of guilt 
alone. 5 

As was said by Judge Sanborn in Van Gbrder 
v. United States, 21 F. (2d) 939, 942, “In <j>rder 
to sustain a conviction of a crime on circumstantial 
evidence, it must be such as to exclude every! rea- 
sonable hypothesis, but that of the guilt of thje ac¬ 
cused; the facts proved must all be consistent! with 
and point to his guilt only and inconsistent! with 
his innocence.” 

But the evidence in this case is neither consistent 

with guilt alone nor does it exclude everv rational 

hypothesis of innocence. 

_ 

5 Peightel v. United States , 49 F. ('2d) 235, 240: Dicker- 
son v. United States, IS F. (2d) SST. $93: Van- Gorder v. 
United States, 21 F. (2d) 939. 942: Bead v. United Strifes, 
32 F. (2d) 1002, 1003: B Haste v. United States, 44 Fj (2d) 
21. 22: Cochran v. United States , 41 F. (2d) 193. 200: 
Ferris v. United States, 40 F. (2d) 837. 840: Spalitto v. 
United States, 39 F. (2d) 782, 784-785; Tomplain v. United 
States, 42 F. (2d) 205, 200: Tingle v. United States}'^ F. 
(2d) 573, 575: Philyaw v. United States , 29 F. (2dj) 225, 
227: Colbciugh v. United States . 15 F. (2d) 929. 931: Ed- 
V' arris v. United States, 7 F. (2d) 357. 300: Becher v. 
United States. 5 F. (2d) 45. 51: Turinetti v. United States, 
2 F. (2d) 15. 10. 17: Yusem v. United States, 8 F. (2d) 0, 
S: Beck v. United States. 33 F. (2d) 107. 112: Stubbs v. 
United States. 2 F. (2d) 408, 409; Stutz v. United States, 
47 F. (2d) 1029, 1030-1031: IIages v. United States, 109 
Fed. 101, 103; Chambers v. United States, 237 Fed. 513, 
51S: Tucker v. United States. 224 Fed. 833. 837. 


a. Other rational possibilities .—There were 
other persons in and about the premises at all 
hours (R. 22-23). The house was customarily un¬ 
locked. as is usual with fraternity dwelling’s. This 
fact is so generally known that chapter homes are 
the frequent and easy prey of prowlers and petty 
thieves. 


h. Lock on garage .—The day before the tire, de¬ 
fendant Smith and the “house manager” had 
evicted the tenant of the garage and put a lock on 
the garage door (R. 26). After the fire it was dis¬ 
covered that the garage had been broken open (R. 
10), and that the lock or hasp had been disturbed 
(R. 10) or tampered with (R. 27). Upon the 
theory of the prosecution, and upon the only theory 
that connects defendants with the crime, they pur¬ 
chased gasoline at a certain service station, took it 
awav in a large milk can, and used it to start the 
fire at the fraternity house. Had they done so, on 
arriving at the house there would have been no 
occasion for them to enter the garage at all. More- 
over. Smith, who put the lock on the door the after¬ 
noon before, either had the kev or knew where 

/ * 

it was. 

e. Gasoline in basement .—The use of gasoline, 
if established at all by the prosecution, was ap¬ 
parently confined to the basement—at least the 
“saturated” blankets were located in the basement 
(R. 40). Yet there was no fire or trace of fire or 
attempt to start a fire in the basement. 

d. Draining of gasoline from other cars .—Upon 
the theory of the prosecution, the defendants 
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started the fire with ten gallons of gasoline pur¬ 
chased at a certain service station, part of which 
remained in a large milk can found on the premises 
after the fire (R. 8, 11, 12-13, 14). The evidence 
discloses that the automobile of another merhber 
of the fraternity, which was in the garage on the 
night in question, had been drained of gasojine; 
and another car belonging to a visiting member, 

i 

which was parked in the alley at the rear oij the 
house, was also found drained (R. 28). The gaso¬ 
line thus taken may have been stolen and carried 
away or used by unidentified marauders, to start 

4 / V / | 

the fire. 

e. Impossibility .—The evidence for the prosecu¬ 
tion shows that Hallett, one of the other menjbers 
of the fratenitv, went to bed after three o’clock in 
the morning (R. 22). The milkman delivered the 
milk at four in the morning and placed it iij the 
“inside hall” (R. 21). The fire alarm was given at 
4:20 A. M. (R. 11-12, 24). The evidence for the 
prosecution indicates that defendants were more 
than sixty-seven miles (R. 37) away about! five 
o’clock the same morning, and after their call had 
broken down at that point, covered about two miles 
to a garage, partly by walking and partly by get¬ 
ting a ride from a passing motorist, arriving there 
not later than 5:30 A. M. (R. 32-34, 35-38, 86, 87). 
The theory of the prosecution is that the firej was 
set with the use of gasoline and was practicality' in¬ 
stantaneous. The fire started shortly after four. 
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It is not reasonable to assume that the defendants 
could have covered the above-mentioned distance 
in the time under the circumstances stated. 

The chain of circumstances sought to be thrown 
around defendants is broken in many places. 
Candor compels the admission that the evidence is 
insufficient to present a case for the jury. The 
courts have many times, in cases quite similar to 
the case at bar. determined such evidence to be in¬ 


sufficient/’ 


Bv a refusal to direct a verdict of ac- 
* 


quittal the defendants were refused the benefit of 

a 

the rule that guilt of crime must be proved beyond 
a reasonable doubt, and that, in cases of circum¬ 
stantial evidence, every reasonable hypothesis 
consistent with innocence must be excluded, before 
a verdict of guilty is warranted. 

O v 


II 

The evidence in favor of the defendants 

"While the Attorney General is of the opinion 
that the evidence adduced in support of the prose- 

6 See particularly: Stine v. Commonwealth. , 174 S. E. 
(Ya., 1934) 75$: De Bose v. State . 197 Pac. (Okla., 1921) 
170: People v. Ileep. 135 X. E. (Ill., 1922) 64; ’Williams v. 
State . 109 X. E. (Ind., 1930) 09$: People v. Alward . 1SS 
X. E. (Ill., 1933) 425; People v. Dragone , 229 X. Y. S. 265 
(192$) : see also, State v. Yolk. 199 X. W. (Wis., 1924) 151; 
Doicty v. State. 179 X. E. (Ind., 1932) 720; People v. 
Doneburg. 04 X. Y. S. 43$ (1900) ; People v. Kelly. 42 
X. Y. S. 750 (1S96); People v. Whitlock , 176 X. Y. S. 430 
(1919); People v. Kennedy , 32 X. Y. 141 (1S65); State v. 

Morney , 93 S. W. (Mo., 1906) 1117; State v. Ruckman , 101 
S. W. (Mo., 1913) 705. 
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cution was insufficient to justify a conviction and, 
standing alone, necessitates tlie confession of er¬ 
ror being made in this proceeding, nevertheless it 
seems desirable, in order to give a more complete 
portrayal of the case, to discuss the evidence Intro¬ 
duced in behalf of the defense. 

The defendants took the stand in their o\yn be¬ 
half. They emphatically denied all connection 
with, or knowledge of, the fire. They stated that 
they departed from the fraternity house on Satur- 
dav evening at about 8 P. M., and did not return 
until Sunday evening about 9: 00 P. M. This!state- 
ment is supported by the fact that no one blaims 
to have seen the defendants near the premises in 
the intervening period. According to their istorv, 
they left the fraternity house together in tl^e car 
belonging to defendant Smith at about eight o'clock 
Saturday evening. They called for a voung ladv 
who resided in a house on M Street. Thev drove 

* i 

thence to Rockville, where thev called for a siecond 
young lady. The four were together the rest of 
the evening. They drove from Rockville to jFred- 
erick, and after spending some time there, drove 
back to Rockville. 

After escorting one of the girls to her resilience 
in that town, they returned to Washington!, and 
took the second girl home. She corroborates 
this story. By that time it was approabhing 
three o'clock. The young men then proceeded 
to an all-night restaurant on 14th Street! near 


i 
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Thomas Circle, where they had a slight repast. 
While there Parlton reminded Smith that he (Parl- 
ton) had a previous engagement for Sunday with a 
girl living in New Freedom, Pennsylvania, and sug¬ 
gested that it would be foolish for them to return 
to the fraternity house at that late hour and go to 
bed, for in that event they would probably not get 
up until eleven or twelve o'clock Sunday, when it 
would be too late to make the trip. He suggested 
that the thing to do would be to start to New Free¬ 
dom immediatelv, take a room in a hotel in that 
locality, and get some sleep there. After some hes¬ 
itation Smith consented to this plan, and, shortly 
after 3:15 A. M., the defendants started for Xew 
Freedom. They drove out Rhode Island Avenue 
and then to Baltimore on the Baltimore Pike. 
While passing through Baltimore they stopped at 
a filling station to buy ten gallons of gasoline. It 
was then some time after four o’clock. After driv¬ 
ing through Baltimore they continued north on the 
York Road, which, a few miles beyond the City of 
Towson, becomes winding and somewhat danger¬ 
ous. Thev began to have difficulty with their auto- 
mobile, which apparently was developing engine 
trouble and was knocking severely. The trouble 
seemed to be getting worse, and when they reached 
Gunpowder Falls Bridge, about 68 miles from 
Thomas Circle, Washington, they parked their car 
and determined to seek assistance. 

Immediately adjacent to the Bridge was located 
a small inn kept by Mr. and Mrs. Schultz. The 
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young men approached the inn and pounded on the 
front door. Mrs. Schultz was aroused and came to 
the window. One of the defendants explained that 
they had a break-down and asked permission to 
telephone for help. Mrs. Schultz replied! that 
there was no telephone in the house and ad le(jl that 
there was a garage in Hereford, two miles btjck in 
the direction from which tliev had come, i Mrs. 

i 

Schultz testified that tins conversation took place 
around daybreak; that it was then “neither en- 
tirely dark nor entirely light ”, but light enough 
for her to be able to distinguish the two 4oung 
men. Records of the Weather Bureau sho\4 that 
the sun rose at 4:45 A. M., while civil twilight 
commenced about a half hour earlier. From Mrs. 
Schultz’ testimony it is reasonable to assunuf that 

i 

the incident took place shortly after sunrise. | This 

I 

is consistent with the defendants’ statement! that 
they reached Gunpowder Falls Bridge about five 
o’clock. | 

Upon getting the information from Mrs. Scjliultz 
as to the nearest place where they could get | help, 
the defendants decided that Parlton would stay 
with the car while Smith would make his wav! back 

%/ j 

to the Hereford garage. He walked part ojf the 
way and was driven the balance of the distance by 
a passing car. The Hereford garage was kept by 
one Winemiller. Smith arrived just as Wine- 
miller was opening up his place of business fqr the 
day. After hearing Smith's explanation of the 
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trouble, AATnemiller borrowed a neighbor’s ear in 
which he and Smith drove to Gunpowder Falls 
Bridge. Under his direction the defendants then 
drove their car slowly back to AATnemiller’s garage. 
It was found that it needed a new valve spring. 
AAhnemiller did not have in stock the particular 
spring required for the defendants’ car. He in¬ 
serted a makeshift spring that sufficed temporarily 
and urged the defendants to have permanent re¬ 
pairs made at the earliest possible moment. They 
then proceeded on their way. AATnemiller fixes the 


time at which Smith first arrived at the garage as 
being not later than 5:30 A. M. He states that 


before retiring the preceding evening he set the 


alarm clock for 5:20 A. M.; that he rose immedi¬ 


ately upon hearing the alarm ring, slipped on his 
clothes and began to open up the garage for busi¬ 
ness. At that time Smith appeared in the door¬ 
way. The interval between the time that he arose 
and Smith *s arrival was less than ten minutes. In 


all of this AVinemiller is corroborated bv his wife. 

* 

After leaving the AVinemiller garage the defend¬ 
ants continued on the York Road. As Yew Free¬ 


dom is only a cross-roads hamlet, the defendants 
drove to York, located a short distance from Yew 


Freedom, where tliev took a room in the Hotel 
Penn, obtained several hours’ rest, and had their 
clothes cleaned and pressed. The tailor (Calvin R. 
Walker) who cleaned and pressed their clothes tes¬ 
tified that, there were no gasoline stains on their 
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suits and no gasoline odor emanated therejfrom. 
The defendants spent Sunday afternoon atj New 
Freedom at the home of the young ladv with Whom 
Parlton had previously made the engagement j The 
girl’s parents were present on that occasiofl, and 
entered into conversation with the voung men. 

The voung ladv mentioned took the stand and 
corroborated this story. Sunday evening tljie de¬ 
fendants returned to Washington and learijed of 
the fire. They reached the fraternity house jabout 
nine o’clock. 

The prosecution developed minor inaccuracies 
in the defendants’ store and some evidence of mis- 
taken zeal in seeking testimony but these matters 
had no material bearing upon the essentials of the 


case. 

The prosecution did not dispute the story bf the 
defendants’ movements from eight o’clock Satur¬ 
day evening until Sunday night, except in onp par¬ 
ticular. It was contended that the evidence justi¬ 
fied the inference that after the defendants lejft the 
restaurant on 14th Street shortly after 3:15^. M., 
instead of immediately starting out for New Free¬ 
dom, they first drove down to the filling station at 
14tli and Water Streets; purchased ten gallons of 
gasoline, which they took away in a milk can; jdrove 
back to the fraternity house; unloaded the milk can 
from the car; broke into the garage; set the fire 
in their room on the fourth floor, and another one 
on the first floor, and possibly soaked in gasoline 
the blankets and rugs in the basement ; hid the 

I 

I 

i 
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milk can in the garage; and then at about 4:15 
A. II. started on their drive to New Freedom. If 
the defendants 1 ’ story is true, namely that they left 
the restaurant shortly after 3:15 A. M., the testi- 
nionv that tliev arrived at the Hereford garage, 
at about 5: 30 A. M., after having considerable en¬ 
gine trouble and being stalled at Gunpowder Falls 
Bridge, would be entirely consistent with itself. 
On the other hand, in order to justify an inference 
of guilt, it would have been necessary for the de- 
fendants not to have departed from Washington 
until 4:10 A. M. or 4:15 A. M. It would have been 
practically impossible for them, in such event, and 
under the admitted circumstances, to have made 
sufficient speed to be at the Hereford garage bv 
5:30 A. M. At the least it must be admitted that 
the storv as related bv the defendants is far more 

v m/ 

consistent with the uncontroverted facts than the 
theory advanced by the prosecution. 

This consideration alone warrants a reversal. 

Ill 

Supplemental investigation of the department of 

justice 


The crucial points on which the case turned are: 

the identification of the defendant Parlton bv the 

%/ 

witness Kersey, as one of the two men who pur¬ 
chased the gasoline and carried it away in a milk 
can on the night of the fire; and the alibi of the 
defendants. Consequently, the supplemental in- 


quiry, recently conducted by tbe Department of 
Justice, centered around these features of the i:*ase. 
In addition, a number of collateral circumstances 
were considered and developed. All of these |nat- 
ters will now be separately discussed. 

Before considering the two major points above 


the 


mentioned, it appears desirable to dispose of 
coll a tera 1 circuilist ances. 

j 

It appeared at the trial that a dark-liaired ydung 
man wearing a light suit was seen coming oijt of 

the fraternity house shortlv before the fire, land 

•/ %/ 

called in a Chow dog belonging to the chapter. 
There was no attempt to identify this persofi, al¬ 
though the jury were permitted to infer that he 
was one of the defendants. The supplemental in¬ 
quiry leads to the conclusion that the persoji in 
question was probably another member of the 
fraternity, one Hallett. The latter testified at the 
trial that he did not go to bed until some time ajfter 
3:00 A. M. Shortly before retiring he went out¬ 
doors in order to see a visitor to a taxicab. Hallett 
then walked around the block before going indoors. 
In answer to a question on cross-examination, he 
replied that when he went inside he left the dog out 
in front. When questioned immediately aftefi the 
fire, however, he stated that the dog went inside 
with him. The last-mentioned assertion having 
been made immediately after the event is prob¬ 
ably more likelv to be correct than a contradictory 
one made several months later. Moreover, the 
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milkman, when interviewed by tlie authorities 
shortlv after the fire, stated that he delivered milk 
at the fraternitv house at four o'clock each morn- 
1112 :; that ordinarily he was accustomed to see the 
Chow dog- out on the street but that on the morning 
of the fire the dog* was not visible. This testimony 
tends to support Hallett’s original statement that 
the dog went indoors with him. It would seem to 
follow, therefore, that the person coming* outdoors 
and calling in the dog was probably Hallett, and 
that the inference that it may haye been one of the 
defendants was not justified. 

During the trial the inference was permitted that 
the stain on the rug in the rear of the defendants’ 
car was left by the heavy milk can that was alleged 
to have been carried in the automobile. A scrutiny 
of this piece of evidence shows, however, that the 
stain covered only one side of the rug. On the 
other hand, the testimony was that the milk can 
containing the gasoline was first placed on the floor 
of the car immediately back of the right front seat 
and then shoved across the floor to a location 
immediatelv behind the driver’s seat. It is reason- 
ably possible, therefore, that any impress left by 
the milk can, weighing approximately eighty 
pounds, would be visible all the way across the rug 
instead of covering only one-half of it. 

The defendants assert that while passing 
through Baltimore shortly after four o’clock they 
stopped at a filling station on Monroe Street and 
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purchased ten gallons of gasoline. The investiga¬ 
tion indicates that there was in fact an all-nijght 
filling station at Monroe and Baker Streetsj in 
Baltimore. The attendant on duty is unable to 
identify the defendants as having purchased gaso¬ 
line from him, in view of the fact that he serjves 

i 

forty to sixty customers every Saturday-Sunday 
night in the summer-time. He distinctly recalls, 
however, that several weeks after the fire two young 
men called on him and inquired whether or not! he 
remembered them as having purchased gasoline 
from him on the morning of July 9th. He is i}ow 
able to identify the defendants as the two young 
men who propounded the inquiry. 

If it were true that the defendants purchased 
gasoline, which they took away in a milk can lin¬ 
tending to use it for incendiary purposes 4 n( i 
planned immediately thereafter to make a rapid 
trip into Pennsylvania, it is hardly likely tfyat 
they would have failed to fill their gasoline tank; at 

the same time. It would have been natural to | do 

I 

so in order to avoid possible delay, as well as the 
chance of difficulty in securing additional gasoline 
at an early hour in the morning. It appears that 
the gasoline tank in the defendants’ car \yas 
capable of holding fourteen gallons of gasolijie, 
while the car was able to make fifteen to sixteen 
miles on each gallon. With a full tank they coikld 
have completed their trip to New* Freedom, a (dis¬ 
tance of approximately 130 miles from Washing- 

* 


i 
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ton, without finding; it necessary to buv additional 
gasoline. If thev did not in fact buv gasoline in 
Baltimore, it is rather curious that thev visited the 

7 %/ 

gas station several weeks after the fire in an effort 
to secure evidence which thev must have known 
did not exist. 

AVe may now proceed to consider the two crucial 
points to which reference has been made hereto¬ 
fore. The first is the attempted identification of 
the defendant Parlton as one of the purchasers of 
gasoline at the filling station. 

Of the three attendants at the filling station, 
onlv Kersev identified Parlton as being one of the 
two young nien who purchased ten gallons of gaso¬ 
line at the station the morning of the fire and car- 

ried it awav in a milk can. The other two attend- 
%/ 

ants failed to make the identification, one of the 
latter affirmatively stating that one of the pur¬ 
chasers was a bigger man than either of the de¬ 
fendants. This would seem to be tantamount to 
an assertion, in negative form, that the two per¬ 
sons accused were not the ones who purchased the 
gasoline. Since the case of the prosecution hinged 
principally on the Kersey identification, a careful 
studv was made of his testimony. 

It appears that, of the other two attendants, 
Hanna was the senior employee on duty at the time. 
Another, a colored man named Mac, had been em¬ 
ployed at the same place of business for twenty- 
five years immediately preceding. Kersey, on the 
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other hand, was an unemployed seaman who jwas 
in the habit of occasionally loitering near the! fill¬ 
ing station and rendering assistance to the o :her 
employees without compensation. It has been 
learned that he is a wanderer and occasionally 
tramps or steals rides to Florida in order to pick 
up a precarious living. It also appears that Ker¬ 
sey has a criminal record of a petty character, ljiav- 
ing on a number of occasions been arrested for 
minor offenses. On March 22, 1924, and again on 
May 3, 1924, he was arrested on charges of intoxi¬ 
cation and disorderly conduct and forfeited his col- 
lateral. On December 4, 1927, he was sentenced to 
10 days in jail and a fine of $10 on similar charges. 
On December 1, 1931, he was sentenced to impris¬ 
onment for 30 days in jail on a charge of illegal 

i 

possession of liquor. On July 30,1933, he was (*om 
victed of intoxication and assault and sentence]:! to 
60 days in jail and a fine of $10. j 

Passing now to a discussion of the alibi, j the 
defendants claim to have left Washington shortly 
after 3:15 A. M., to have arrived at Gunpovdder 
Falls Bridge, Maryland, and then that defendant 
Smith went back two miles to the Hereford garage, 
which he reached not later than 5:30 A. j M. 
In view of the vital importance of this linej of 
testimony, Mrs. Schultz, whose husband was the 
proprietor of the inn at Gunpowder Falls Bridge, 
and who testified that she was awakened bv itlie 
defendants at daybreak, before it was fully light 
but when it was no longer entirely dark, jvas 
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personally questioned by the Attorney General. 
The same course was pursued with Mr. Winemiller, 
who kept the Hereford garage and who testified 
that he had set his alarm clock for 5:20 A. M., that 
he rose immediately when the alarm rang and 
forthwith commenced to open up his garage. 
While he was still opening up his garage, not more 
than ten minutes after he arose, the defendant 
Smith appeared. There is no adequate reason for 
doubting either the credibility or the accuracy of 
the testimony of these witnesses. They are people 
of probity. They had no prior acquaintance with 
either defendant and no interest in the outcome of 
the case. 

Winemiller is a railroad engineer, who was fur¬ 
loughed as a 1 result of the depression, and entered 
the garage business as a temporary makeshift. He 
is now back at his permanent occupation. The 
alarm clock used by him was the one that he had 
employed when he worked on the railroad. It is 
an accurate timepiece. 

It is reasonable, therefore, to accept the defend¬ 
ants’ contention that they drove as far as Gun¬ 
powder Falls Bridge, and that then one of them 
made his way two miles back to Hereford, arriv¬ 
ing at the latter place not later than 5:30 A. M. 
Could this have been accomplished if the defend¬ 
ants departed from the neighborhood of Thomas 
Circle, Washington, at 4:10 or 4:15 A. M.—just 
after the fire commenced—instead of shortly after 
3:15 A. M., as they contended ? In an endeavor 


to answer tliis question, a practical test was icon- 
ducted by the Division of Investigation of the! De- 
partment of Justice. Two agents of the Depart¬ 
ment, in a car exactly like the one used by the de¬ 
fendants, made the trip at as high a speed as 
possible, following the same route taken by the de¬ 
fendants. Thev left Thomas Circle at 4:15 A. M. 

v I 

on the lltli day of October, 1934, and proceeded to 
Gunpowder Falls. The distance travelled |was 
67.8 miles. They arrived at 5:50 A. M. 'i’hev 
immediately turned around and drove to the Here¬ 
ford Garage. The distance was 2 miles. They ar¬ 
rived at the garage at 5: 54 A. M. The entire |trip 
covered a distance of 69.8 miles and the time con- 

i 

siuned was one hour and thirtv-nine minutes. ! To 

%/ j 

have reached the Hereford Garage at 5:30 A r M. 
it would have been necessary for the agents to liave 

left Thomas Circle at 3: 51 A. M. The last 17 miles 

! 

of the road is hilly and winding and at places 
dangerous. It is not reasonable to assume that the 
defendants were able to make a higher rate of 
speed than the agents of the Department of Justice, 
who drove as rapidly as they could. This test], of 
course, made no allowance for the defendants 7 con¬ 
tention that they had to stop at Baltimore to buy 
gasoline, or that they were slowed up by the fact 
that their car developed engine trouble after leav¬ 
ing Baltimore, the latter assertion being amply 
supported by reliable testimony of disinterested 
witnesses. Nor did the test make any allowance 


for tlie time consumed in the conversation with 
Mrs. Schultz, or the time lost in getting in and out 
of the car, or the fact that the defendant Smith 
walked part of the way back to the Hereford gar¬ 
age. If the stops and delays asserted by the de¬ 
fendants actually occurred and if, as they claimed, 
they limped through the last twenty miles of their 
drive because of engine trouble, their story that 


thev left Washington sliortlv after 3:15 A. M. be- 

comes entirelv credible. On the other hand, if the 
. * 

z • * t 

defendants started the fire it is difficult, if not im¬ 
possible, to reconcile this fact with the appearance 


of Smith at the Hereford garage at the time and 
under the circumstances set forth. 


The Attorney General is of the opinion that the 
evidence adduced at the trial did not justify a sub¬ 
mission of the case to the jury, and, in view of all 


the circumstances involved, is satisfied that tlie de¬ 


fendants are innocent of the crime of which thev 

%/ 

were convicted. Ho, therefore, requests the court 
to reverse the judgment. 

Respectfully submitted. 

Homer Cummings, 

Attorney General. 
Alexander Holtzoff, 
Special Assistant to the Attorney General. 
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